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DISTRICT OF COZmfBIJ, t» wU ;♦ 

5*.^^.^ T>'E it remembered. That on th^ 
^, ^:, s. '^ -O thirtieth day of July, in the year of our 
<; " ^ L^-^d, eighteen hundred and seven, and in the 
1^^^'^^'^ thiny-first year of American Independence,^ 
Westcott isf Company, of the said District, hata 
deposited in this Office, the title of a book, the right 
whereof they claim as authors, in the words following,, 
to witt— r*^ The Tria^ qf Coi^ Aaron Burr, qnqn^ 
^* Indictment Jbr Tb.easo^^ before the Circuit Court of 
U the Uiiited States ^ held in Richmond^ ( Virginia J ^ May 
*' Term J eighteen- hundred and seven: Including the Ar- 
** guments and Decisions on all the Motions made during 
^' the Examination and Trials and on the Motion for an 
** Attachrn^nt against General Wilkinson,^^ in conformity 
to the act of the Congress of the United States, enti* 
tied " An act for the encouragement of learning, by se^n 
caring the copies of maps, charts, and books, to the 
authqrs and proprietors of suclj copies, during the time^ 
tjicrcin mentioned.'* 

G. DENEALE, Clk. 
i/ 6f the District of Columbi(f* 
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Ctottft Coutt Of t&tlllttittii 

MAY TERM, 1807. 

j^f4 Circuit Court 0^ the United States^ began md held 
in Richmond f State of Virginia^ on the twenty -second ^ J 
day of May^ in the y^ar of our Lordy ona thousand 
eight hundred and seven, 

JOHN'MARSHALL, Chief Justice of the United States,— 
And CYRUS GRIFFIN, District Judge, bn the Bench. 

Col. Aaron Burr, attended by his Council— -Edmund Randolph^ 
John Wickham^ Benjamin Botts, and John Baker, Esquires^ api^ 
peared in Court, and took seats at the Bar. 

The Grand. Inquest being called, and a/ sufficient ntm^faer an- 
swering to their names, (previous, howevcr,^t6 their being sworn ) 

Mn Burr addressed the Court to die following purport : 
May it pleai^e the Court. 

Before any further proceeding with regard to the arrangement 
.and swearing of the Jury, I will beg le^ve to point out some irregu- 
larity in summoning a part of the pannel. It is my wish to t£^e 
this measure at the earliest period, in order to prevent trouble at 
a more advanced stage of the business. 

I understood that the Marshal, in making up his pannel, acts 
under a law of the State of Virginia, by which he is directed to sum^ 
mbn 24 freeholders of the State to compose the Grand Jury ; 16 of 
whom^ so summoned, are to act; and mat it is only, in cases of 
emergency he can summon 25, which must be by order of the 
Court. Now, Sir, if it can be made to appear that an error has 
been committed— ^that the Marshal summoned 25 instead of 24 
of hisown accord{^<14t i» conCrai}(.t<»*laTji, it ought to be cor* 
rected* The Maf^|t cAftiiy A^o^liat^^ teen summoned, and at 
what period, which wiu l;)e.t>efQre« U)e* Court for their- considera« 
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Mr, Botts read t|ie,^4ct|^n*<Jfii€f law referred toby Mr. Burr. 
The reports and impi^sli^.whTckX extended from one part of 
America to another,"f todfeV^ h'prbper that Mr. Burr should have 
a regi|^ trial, divested of every difficulty or error ; and this is his 
earnest wish. It is his desire to begin with asking the strictest 
scrutiny, in so important and interesting a case, whether it be in 
past measures used as to the summons, or in any others which may 
2pt toine to view in the investigs^Uont The Marshal, by the p^ir« 
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ieta s&id duties 35sigrtcd to lAxAj acts as the rflatfe-ial officer of the 
Court; which duties are desigriated by the laws of Virginia, and by 
an act of Congress which established the Court. The law of Vir- 
ginia directs him to summon ^4 freeholders, any 16 of whom that 
^hall appear inCouJrt shall form the Grand Jury- Now,^ when he 
lias summoned this 24, he has dnne his duty : all is performed 
that devolves upon him* 

Mr. B6tts, in making these observations, disclaimed any im-/ 
putation of guilt to the Marshal, whose disposition, character, and 
ftt^ding in society, bore ample t^stimdfty to Tender his integrity ih- 
disputable ; but however intentibnsdly correct, he mi^t have put 
n misconstruction on the la^ by whidh his ministcrii conduct is 
governed ; and if such ^pror has-been committed, it is in the pow- 
er of the Court to correct it, as they only have the right to order aii 
enquiry intb the returns of its own officers. Although it may be 
'disagreeable to our feelings, yet we feel it but* duty to say, that the 
pannel has not been niiade up as it ought to have been^ If it shall 
appear that after 24 have been summoned, another is summoned to 
supply the vacancy occasioned by one*of those before placed on the 
pannel, being excused, such conduct is contrary to law; for the 
Court only, and not the Marshal, can supply vacancies in the pan- 
hel. Certainly if the act had not been complete, and the summons 
i?egukrly served, an excuse njight have been taken, and another 
person summoned ; but in the instance referred to, the act was 
completed, and no excuse afterwards was admissible, let the in^ 
convenience be what it might. What would be the consequence, 
supposethere are not jiir&rs enough appear? Why, the Marshal 
is not to fill up the pannel, but tdl the Court of the deficiency, who 
will btder it to be supplied from amongst the b^e-standers. This 
has always been the custom of the Virginia Courts ; no juror hak 
ever b^en excused after a regular summons, at the will of the 
jVfarshali 

Upoii this ground Mn BoTts said it was that they asked for 
enquiry^ They wished the Marshal to say who were the 24 first 
i^timmoned,,for these alohe must be the Grand Jury, \vherever 
they might bej They asked it as a matter of right, diat a purga- 
tion might trfce place according to law^ and the case proceed in 
that i;^ay which alori^ T'«fa5;fM«ti •. ; • : ; • •: : .•: 

Mr. G. pAY (Distrii?t5^fti|liey) tli»5ngh£:fte proposition of no 
sort of impdrtancci He did.iv>t k^oinj whether it was srtrietly pro-* 
per at this time to enter intcj .ifceJiiJdttLiiiatfon. It was rather a 
solution with him, which he y^iajt ,no>^.conaipetent to decide (it 
being quite a new subiedt) 6£t*Jie/jdi^iilIi^}]^e no obfection to en- 
ter mto the discussion. • 

Mr. WickiiAm produqed also* authorities to prove that this \ra« 
tJte precise period, before the Grand Jurors were sworn, to make 
the objection now offered, or it would be forever after too late. 
He ifead 2ld Hawkhi^s 307, aiid 3d B»c6n 72fe He was very dfi¥ 
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ssirous that thk Grand Juiy ^houl^ pass* upon the case without t^ 
possibility pf exception ; and this could not be done whilst theob 
stacle before suggested remained undecided. Whether any raom 
^xcepitons would be taken, it was not now necessary to say. 

Mr. HAYt The act of assembly of Virginia had received ^ 
construction by the gendemen, w'hich neither 3oupd sensfe nor 
sound policy requires. The selection of jurors is entrusted to 
the officers, who is insructed to summon ^ freeholders, wprthy of 
the office. Now, Sir, suppose some of them object tQ serve 
from some domestic calajnlty, heavy misJFortunes, or a necessity 
±o remove to another part of the world. What is the Marshal to do ? 
Is he to return the§e men as summoned? Is he to be prevented 
taking others in their place, and not to admit the excuse? Where- 
in is th^ propriety of the one mode, and the inconvenience of the 
e^hex^ The Jaw allows him, in case of insufficiency in nura^ber,^ 
that appear in Courts to summon byc'-staiiders j and can if prevent 
him filling deficiencies previous to their appeai'ing in Court? I 
?isk the gentlemen to satisfy me as to the fact ; how that is X know 
not ; but I ain rather inclined to believe they arc mistaken upon the 
fact adverted ta If the gentlemai think the enquiry is necesearyt 
^md the law will wsuranl it, I can have no Objection. 

Mr. WiCKHAM read a quotation to this effect ; *^ Every d>. 
** jection ihat may be tsdcen to a jiiror, on* the mode of summon-^ 
*' ing^Aat juror may be made any tiijie before the Grand Jury is 
^* impanneied^'' And 3d Bacon, 725, a clause on this subject ends 
«rkh these words : " But this exception must be taken before die 
^* indictment cpnie." Now Mr. Hay supposes that this construe^ 
tion is naost rigid i that sound policy will not admit of isuch an c%r 
ception. But, Sir, I say the words of the law are precise, and the 
practice is governed by it of necessity. If we are to wander^ by 
construction to what length may we not permit ourselves to go, 
and how much danger would there not be in such cases? Here is 
an officer appointed by the government with powers'^ very exten- 
sive and important. May be not tamper with the government, or 
suffer himself to be tampered with, when circumstances mi^t ad- 
i^it of favoring ambition or interest ? But no : his powers are dcr 
fined by statute ; }\(e:bisitn9i:\^st^i;^al^«(2fi^}r bound to pursue the 
plain path of the s^iii^,1|S^ acGbi^ii|'{€6 the strict letter of it, 
without aDowing lo M^iisdf any klitudV. Mr. Hay's arguments 
appearto treat it an a tilereiti'^er itf form, supposing that the 24 
are not collected, the'Bt^i^^*9ii*^\ fijl up to that number. Bu* 
it is not so; he is t'o ^t&^n/;^^m6p, and if less thstfi 16 attend, 
he is to inform the cinirt of it^ aM then to summon others to fiU 
up the deficiency. Here the Gra^d* Jury might have been sum-? 
inoned days and weeks : the Marshal thinks proper to strike out; 
one off the panncl, (with or without excuse is immaterial as to the 
effect.) It is useless here to enquire ccnscquences ; they ^are ob^^ 
v.ious$ but I enquire whether it is law P These cbservatioris re*- 
feite^tQ a factt There was a very respectable geitleman who was 
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^rummohed on this Grand Jury : he made excuses from attending : 
well, the Marshal received the excuse, struck him off the pannel^ 
and summoned another. Now, had this excuse been offered to 
the Court, the gentleman might have had his wishes complied 
with : tut is the Marshal to sit as Judge ? and that without ap- 
peal?- Is he not o^ly to displace one, biit to put another Jn hi* 
J dace? Mr. W. concluded by excusing himself to the Marshal 
or i^chxlose reflections ; he did it from a sense of duty, and with 
a strong impression that it was the effect of error, and from the 
purest motives in that very respectable officer* 

'Mr. Hay said he was content to leave the subject where h^ 
had supported it, to wit: upon th^ propriety and policy of it. He 
could see no possible evXl to be expected from the exercise of that 
jpower, befbre the jurors appeared in Court. Afterwards, to be 
sure, it was proper diat the Court should order the Marshal to fiU 
the deficiencies, if any should appear. 

The Court enquired if ihe question had ever come before any 
of the State Courts ? ' . 

Mr. E. Randolpii. Not to my knowledge. In nearly 30 
years practice in the. State Court, and in another capacity part of 
tiic lime, I never saw occasion for such an objection. On th^ 
tjuestibn'of right for us to object, there can be no doubt. We re- 
ly on sti;ict, undeviatihg principle, drawn froni a source, written in 
' brOad, intelligable characters. And if Xve allow of such a modi- 
fication as the construction put by the officer, virtuous as I know Him 
to be^ the time may come, when men less virtuous may take ad- 
vantages of such a ppwer, and act wrong* If I am to assign my 
reasons for such an arduous desire to obtain right in this case in 
particular,' it is this : That all those who hear me at this time, may 
hear me declare, that there never xvas such a torrent of prejudice 
spread over the country y in any othe ca^e^ as in the case now before 
the Court. 

Judge Marshai: observed, that it wag out of the power of the 
Marshal to summon more than 24, as the act of assembly authorized 
only that number : if he should summon 25, the last would not 
have po^er to act — ^he not being summoned — ^there not haying been 
power in the oflicer so^a^Q..«^e;would;net}xtc^^ power either to 
disable any one of the at{i^^ piist th&*ta$t i{>ia4 place, because the 
number of 24 wa^ already m^^^ up Q^those* first named ; any 16 
of wh()m,^ccordi]!)g to the act^fvo^li^^go^^'cse a Grapd Jury. But 
if there should not sixteen agpeftf^ttfe^jl.po^yer is given by the 
toiirt to suminQii froni the!ljy^^t|b<^t^^|LOi|^ fill the defici- 

What was the common practice of th^ summoning he could not 
say, but was inclined to believe that the Marshal was iii the prac- 
tice of taking: exiduses after haying summoned the person, imder. 
the impression that it was in his power so to do. The opinion of^ 
the Court was, that the apt was cpmplete when the 24 %vas$um« 
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Mr. Burr asJced the Court leave to prove die fact, that the 
Marshal had admitted excvjse, and supplied sufh deficiency. 

Major Scott (Marshal) acknowledged that he had summoned, 
a person to attend who made an excuse, which was excepted, andi 
another put in his place. Another he had summoned, who told 
him that he wastgoingto leave the State. His excuse was also ad- 
mitted, and he replaced. These things were done under the im- 
pression of a djuty that he could not dispense with, of maiing a rer^ 
^ turn of 24 persons to Court. 

Mr. Burr. Were pot two others originally summoned ? 

MarshaL There were two others originally sumjnoned. 
received their answers in writing, excusing themselves ; and 
summoned others in tlieir places. 

Court. Those two persons who were piit in the plaices of- 
those excused, are they not on the Grand Jury ? 

The Grand Jury wag now called over. Wilson C Nicholas 
and William B. Giles were sumniohed in the place of those who 
were nqt before regularly served \ which in fact were themselves,' 
but summoned in open Court. 

Mr. 9uR^. J[ understand that we now stand upon the six- 
teen now mentionea,' two of which are put on by the renfi,oval of 
other twp, who were not regularly ^ summoned, • \ I now consider 
myself by right to demand the removing of two p/ersons on that 
pannel by challenge, upon shewing proper cause. I await the or- . 
der of the Court upon the challenge, when I shall najne the per- 
sons meant. This right I claim upon the same principle as 
Aough it were a petit jury : the right of individual challaage di 
array upon shewing cause, in which case is indisputable. 

Mr. BoTTs. The law is express in favor of the accused chal- 
lenging for favor upon cau$e being shewn. . In common law, an 
indictment must be found by twelve men. Now if we shew, that 
we cannot have an examination into the case before the Grand Jury 
in th^t purity which is requisite to afford ample justice, we have a 
right t« the challenge for favor ; and the situation iji which w^r 
stand; indulges the presumption that the Court will deqide in oiar 
favour. When we say that such cause does exist, we mean np 
imputation to any gentleman's intentions. 

Mr. Hay. The rieht is admitted* It is soun^ sense aadsoimd 
law. 

The Court admitted of the riglpit of challenge. 

Mr. Burr then pfoceeded to name the person? and causes of 
challenge. The first is WiUiam B. Giles. The cause of chal- 
lenge is, first, and it being a matter of public notoriety, may be es*- 
tablished beyond a doubt. Mr. Giles, whilst 2i member of jhe Se- 
nate of the United States, had occasion to pronouiice upon certain 
documents of te$timotiy, of which 1 wa3 the object; and that he 
did so iti the most emphatic manner, is a fact beyond dispute* 
iJpon the view of those documents, and governed by that warmth 
^ith whkh he expr(s«e4 himself upon that Qccasioj^, J|ie sictyaU^ 
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• did vote for the suspension of the Habeus Corpus a^t ; Aid that, 
because he had seen some eminent publications : Which proves 
that he had ground in his opinion to suppose that there was rebel' 
fiQU in the country ; and having thought so, he acted accordingly. 

Further. Since Mr. Giles returned from the Senate, he has en^ 
deavored to establish that opinion which he then entertainc^d, by 
pronouncing the same tilings which he did in his public capacity, 
upon what he supposed to be 3uiEcient evidence of gviiJt, and a guilt 
f>f which I was the subject of his conversation^ (tJpon these 
jgroimds, I consider just cause of challenge lies^ 

Mr. BoTTs presumed, there could be no objection to these be- 
iugeacbajiKt cause of challenge. The gentleman he hoped 
would harbour no suspicion that it was any reflection upon his in- 
tegrity to challenge him <m those grounds :. no reflection of the^ 
kind was meant. He presumed that the Court would accord with 
)them in their sentiment, that there was just cause. If not, they 
should proceed to pTTove their ground '} and that either of these 
causes was sufBejent to disqualify . Mn Giles from being a juror in 
this case. ' * 

Mr. Hay had no objection to afford the gentlemen their wisfee^ 
on this occasion. H« was coatented that every one should be 
withdrawn from the pannel who had made declarations cm the 
case which tended to shew that he had made up his mind as to 
the g-uilt or innocence of the accused ; ?ind others put in their 
places, againat whem there could be no objectioni Jle was not dis- 
posed to spend days and months on such subjects ^ these. 

Mr. Giles said, that the circumstances which had just occur- 
red, placed him iti an unpleasant situation-r^That be had no ob- 
jection to disclose, in the usual way, with candor, the real state 
of his ipind in relation to the accused \ but, that he had an ob^ 
jection to the introduction of witnesses to prove casual cxpres-. 
^ions. Ths^miJ^t present state of things^ ex(H-es^ions might be 
imputed to him, which he had neyer used ; or his e;Kpressions ac- 
tually used, might be mistaken or n\isrepresente4 by the witness, 
or the witness's own inferences from his expressions might be 
proved, which would not have been justified by such expressions. 

Mr. G^ observed, that it was by no nieans agreeable to him to 
be summoned on this Grand Juiy: but for some time past, he 
had invariably pursued this ma^iim ; Neither to avoidy nor to ^olir 
city anif public appointm^ent; but, when called to. tj^e discharge of 
any public duty by the proper authority, ccoispien^iously to attempt 
its execution.— ^That in undertaking to serve on the present Gran4 
Jury, he was influenced by the same consideradon.T— That with 
respect to his public conduct, that he presupaed was of public nor 
tority. — That he had not only voted for the suspension of the pri- 
vilege of the writ of Habeas Corpus, in cert^n caseSy but had pro- 
posed that measure. — ^That he then thought, and still thought, it 
was called .for aiui justified by the evidence before the Senate j ancj 
0^at be now re^eited tt^J 4i^ House of Bepre^^xta-tiYi? h{l4 ^^ 
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, i!tiergy enough to silppdit the Senate in that measure. — That this 
opinion was formed upon the state of evidence before the Senate^ 
which in all questions of a ^^neral nature, is of a very diflFerent 
character from the legal evidence necessary in judicial investigation* 
That his mind, /he believed, was perfecdy free to receive im* 
bressions^from judicial evidence.^-^That in relation to the accused^ 
he felt very desirous, and had often so expressed himself, that the 
various transactions imputed to him, should undergo a full and 
. fair judicial investigation ; and that through that medium they 
should receive their just and true character, whatever, that in point 
of fact might be — ^and bfe presented in that character to the worlds 
That he had no pergonal resentmeiit towards the accused ; and if 
the accused had received any information inconsistent 'with this 
statement, it wa& not true. 

However, as it was left with him to elect whether he w:ou!(i 
Serve on the Gr^d Jury or not, he should certaitily withdraw. 

Col. Burr said, ne* must be pardoned for supposing that this 
effort of the gentleman to diVest himself of all prepossessions wss 
feibove human nature^ He believed he had, as much as any man 
could have under such circumstances, a pufe mind, abbve bias. 
But this particular fact of having in his public character formed a 
decisive opinion upon his conduct, must render him unqualified to 
serve upon the jury. He declared that Mr. Giles was the last maai 
on whom he would wish to cast any reflections* > 

The second gentleman to whom I shall object, is Col. Wilson 
Cary Nicholas. That gentleman feels towards me a personal en- 
mity sufficienty strong, I presume, to blind the judgment of the 
wisest of men. 

Col. WrLsoH C. Nicholas ros6, suid addressed the Coult ^ fol- 
lows t , 

My behig in this situation, certainly was not a thing of choice. 
When I was summoned by the Marshal, I utgfed him, in the 
strongest manner, to excuse me. I mentioned to him, that it 
would be extremely inconvenient to me to attend the Court, and 
fJiat it wonld be vety unpleasant to serve on the juiy, on 
accountofthe various relations in\<rhich I had stood to CoL 
Burr. I had been in Congress at the time when the attempt wa^ 
made to elect CoL Burr President of the United Sjates. My feel- 
ings arid opinions on that occasion were well ki^own. I had served 
three years in the Senate while Col. Burr was President of that bo- 
dy, and was one of those who, previous to the last election, had 
taken a very decided part iti favor of the nominitbn of the' present. 
Vice President, for the office at that time filled by Col. Burr. 
Moreover, from the time CoL Burr first went to the Western 
country, my suspicions were very much excited, as to his proba- 
ble objects in that part of the Unitid States ^ in consequence of. 
which, I gave early, and perhaps too great credit, to the charges 
whirfi were broi^ght against him. Such was my opinion of the 
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importance of New-Orfeans, not only to the prosperity, but to the 
union of the States, that I had felt uncommon anxiety at what I 
believed to be the state of our affairs in, the' west, and had expres- 
sed my impressions very freely in conversation, and in letters to 
my friends, during the last winten Under these circumstances,, I 
doubted th0 propriety of my being put on the jury ; but I feel no 
distrust ^myself y as I was conMent that I coiild discharge the 
daty, idnder a just impression of what I owe to my country, to the 
accusf^d, and to my own character. The Marshal assured me that 
he felt the strongest disposition to oblige me, but Jhat he did not 
think he could do it, consistendy with his duty; He supposed there 

' was scarcely a man to be found, who had not formed and expres- 
sed opinions about Col. Burr ; that he too was in a situation of great ' 
delicacy and responsibility, and that without the utmost circumspec- 
tion on his part,, he should be exposed to censure* I renewed my 
applications to the Marshal several timed, and alwaysf received the 
same answer. Thus situated, I determined to attend the Court, 
both from a sense of duty, and be6ause I would not put it in the 
power of the malicious, and those disposed lo slander me, to as-/ 
aign montives for my absenting myself, which had no kind of in- 
fluence on me. Another reason for pursuing this course, presented 
Itself some time after I had formed this distermination. I con- 
ceived that an attempt had been made to deter me from attending 
this Court. I was informed by a friepd in this, city, that he had 
heard that one of the most severe pieces which had ever been seen, 
was preparing for publication, if I did attend and serve on the Grand 
Juryw From what quarter this attack was to come, I did, not 
know. The only influence which this circumstance had, was, to 
comfirm me in the determination J had made ; as I was much 
more inclinced to defy my enemies, than to ask their mercy or for-* 
bearance. From the first I hesitated, whether I ought not to make 
the same representation to the Court, that I had made to the Mar-» 
shal. As I was in doubt on the subject, before I came from home, 
I committed to paper th^ substance of what I have now said, and 
"consulted three gentlemen who were lawyers, nien of honor, and 
my personal friends. Their advice to me was, not to mention it, 
for they did not believe that the Court would, or ought to discharge 
me for the reasons I had mentioned. As I was in doubt myself, 
I determined to follpw their advice ; and the more readily, as they 
seemed confident that I would not be discharged ; and I was not 
ambitious of acquiring, in this way, a reputation for scrupidous de- 
licacy. I was perfectly willing that my reputation should rest ' 
upon the geiierjJ tenor of my life, and did not believe my character 
required such a prop. At present,, I feel myself embarrassed how 

, to act. I certainly was, and am, anxious not-ta serve on the Jury j 
but I am unwilling to wifAA-OTi;, lest it should be thougjht that I 
shrink from the discharge of a public duty of great responsibity ; 
and I am not willing to be driven from the discharge of that duty, 
^ 9 way which shpvdd ka4 ^ ^ k^^^^y ^^t t^e objection macie to 
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tne is either acknowledged to be well founded, or lias beferl siis* 
tained by the Coiirt. Upon this subject the example of Mr. Giles 
has great weight with me. That consideration, and a hope that 
iriy motives cannot now be misunderstood, or misrepresented, will 
induce nie to do as he has done* z 

Col. BuRK. The circutristance mentioned by the gentleman, 
that an attempt has been mude to ihtiMidate hiiii, must have been 
a contrivance of some of toy enemies, tor the purpose of increasing 
the public prejudice against me ; since it was calculated to throw 
li suspicion on my cause. Such an act wgs never sanctioned by 
ine, nor by^ ahy of triy frieriJs* I view it with indignation, and 
disclaiixl any knowledge of the fact iii questic^, 
. When either of the Jurors a^eated desirous ofeipresshig their 
feelings or former impressions, die Court put the following ques- 
tions ; Have you niade up your mind upon the case of Mr. Burr 
from the evidence you have seen in the papers or elsewhere ? 
Have you declared youi* opinio;i, for or against, on this case ? 
Upon these questions being asked Mr. Jd^eph ' Eggleston^ he re- 
plied: In consequence of being summoned by the Marshal as a 
Grand Juror to this Court, I wrote a letter to that officer^ desiring 
him to excuse me from serving, my own private affairs urging 
ine; dnd besides, I stated diat after having read the deposition of 
Gen. Eaton respecting Mr. Burr^ I felt my mind so warm, that it 
would not be proper for me to attend ^& a Juror. The IVf arsha! 
answered, that he could not excuse me oil that grdund, for he supr 
posed every, person must possess the same impressions, and he 
ieould not take that ^xcuse* 

On the Court asking him if he had expressed his opinions on thii^ 
particular case, Mn E- answered^ that having formed the opinion 
above stated, he spoke it in public eompanies ; and these were hi? im- 
pressions from what he had then read; but what he had since read 
on the case had left him so far relieved of prejudice, as not to be 
&ble what to say. However, he begged the Court to excuse Kim. 

Judge Marshal said he did not believe there could be a persort 
found, who had not received impressions from what he had seen, 
and therefore this could not be an excuse from serving* 

Mr* BuRR^ Unfottuiiately it is*a fact.. Industry and male- 
volence which have pervaded the whole country, leave me but little^ 
very little chance of ah impartial juiy. It is true, I know not the 
precise fact; but I think it cannot be doubted, that (probably) a ma- 
jority upon that pannel have formed impression^ unfavourable to. 
me. . I cannot haVe a better reason that thfe gentlemian should bd 
excused, than that he wishes himself to be excused: J^nd because he 
thinks his mind is not free upon the casei The candour of the gen- 
tleman cleanses him irom any imputation of a wish tg injure^ 
The Court will warn that Jury against particular ]prejudice ; and if 
they find any harboured within the breast of any one, tfiey wiJJ no^ 
h#«itate to point it out« 

B 
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I 

tmtt to Mr. Egffkshfu Have you uow. Sir, aii opimdn formK 
td on this case ? 

Mr. EcJGLESTON. I must say, that if ho other informatk^' should 
come to my viewy it may be said, I have not : but having es^es* 
sed myself as I have, may convey an impression to the public, 
and perhaps niay rest a littte in my own mind as a sprt of bias. I 
consider myself as pure as these circumauuces will admit ^| yet 
I wish to be excused. 

The Court did ndt excuse this Juror. 

Iffr. John Randolph was then called by the Marshal ^ a bye- 
stander, m order to coAiplete the legal number of Grande Juroxs, 
upon which he addressed the Court as follows : 

i hope to be excused— I have formed, not upon the case now 
Before the Court, because I 36 not know what that cstgth — but I 
haVi? formed art opinion concerning the nature and tendency of 
certain transactions imjkuted to the gentleman now before me. I 
do trust, that, without arrogating to myself any thing more than be- 
comes a man, I could divest myself of this impression^ upon evidence* 
But I should be wandng in respect to the Court, and tc^ the party 
prosecuted, if I did not state that I have strong preposessions. 

Mr., WicxkAM. It would be difficvdt to find a nian in Court 
who could not say as much. 

Court. Did you declare that opinion. 

R AimoLPH. I never did on the case. 

Court. It is fcot an exception. 

Doctor FousHEE then came forward, and declared that Iris opi- 
mon was formed on the case, so far as the nejvspaper testimony he 
had seen could go. However, much testimony might yet come 
out, which, as yet^ was unseen by him.> If whtat he had seen or 
heard was true, he had made up his opinio^. If asked to speak 
positively on the subject, he must first ask, what- testimony, or if 
any new testimony was to be exhibited to the Grand Jury. If the 
testimony which, he had seen, hoivever, should be supported, then 
he should think as imfavor«d>le of the case as smy other person. 

Considerable conversation here toqk place between the Council on 
both sides^ and Mr. Burr* The witness was excepted. 

TTie Grand Jury were then sworn, and were as follows : 

yohn Randolph^ jun^'^Vovtrxaxii yames M. Garnett^ 

yosSph Eggkstotiy yokn Mercer ^ 

JRokert Tixylory Edward Pegram^ 

Littleton W. TazexveUy Munf or d Beverly j 

yames Pleasants^ yohn Afnhlery 

Jos^h C. Cabell^ Thomas Harrisortj 

yo^n Brokenbroughy Alexander Sheppard^ 

tViiHam JDctniely yarnes JBarber. 

Judge Marshal then delivered an appropriate charge to the 
Grand Jiuy, who retired to tiieir room. 
Mr» Burr rose to expres9 his wish that the Court would 
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give some farther instruction to the Grand Jury than appesffed 
to have been given in die charge. 

Mr, Hay objected, concluding by raying, that no pther persou 
than Mr. Burr would dar^to^isk so unprecedented a thing ; and 
. why should Ae calculate upon a deviation from the perpetusd rule. 

Messrs. E. Randolph, Wk:kham and Botts attended, that ' 
it Was proper the Grand Jury should have the law on the* doctrine , 
of Treason explained to thenii'— what kind of evideiwje it require 
ed— that two witnesses were necessary to prove the overt act,lkc*<-* 
Aat the decisions of a Grand Jury, ought as much tg be governed 
by established priticiples of law and constitution as a Petit Jury. 
They hoped the Court would give instruction to them accordingly. 
It was not Mr, Burr's wish to obtaii\^ a privilege which would be 
denied to others. 

Mr. H A¥ answered, tfiat he knew not what could be e^cpected to 
be obtained from such instruction. 1 he Court had heretofore ou-^ 
ly charged the Jury in general terms- upon such subjects as would 
be cognizable by them ; they no doubt would receive instruction 
on all points ^of law from the Court, at any time they should, find it 
necessary to ask. Besides, diey would possess law books Gfi the 
subjects that may be committed to them, and every other species of 
information necessary. 

, Judge Marsh AJ^ said, there would certainly appear to be som^ 
propriety in the request, if it were not in the ppwer and dispo^itiou 
of the Court to, instruct them in all the researches which. they 
-might wish to make. That all the testimony should appear before si 
^ Grand Jury which tended to an accusation, was true ; but he was not* 
perfectly satiefied that it was necessary to instruct a Grand Jury to- 
require the evidence of two witnesses to the Overt act, before tliey 
could return a true bill for Treason, as must be the case with a 
Petit Jury before they can ^vc a true virdict. Of this, he would 
enquire, and if it shoiild be so", he certainly would not withhold such 
instruction. On every point whatever, he was desirous of giving 
adl the instruction which he possessed. / 

Mr. Hay would not yet say that a bill for Treason w6uld at all 
,be f»esented to the Grand Jury ; but the gentkmeh engaged, might 
rest themselves perfectly satisfied that nothing should go up to tho 
Grand Juiy without bei^g firet submitted to them ; for there should 
be not die least advantage taken in the examination of the case. 

The names of several witnesses sunjimoned in behalf of the Uni* 
ted Stktes'were then called over ; of whom the following appear-* 
ed, and were recognized in the sum of one thousand dollars ^ach, 
conditicmed for their attendance on the next day at 11 o'clock. 

Edward W. Tupper, Julian Dupeistre, Paul Henry IV^allet Pre* 
vost, James Miller, Thomas Truxton, Snmuel Scoutin, Benjamin 
Stoddart, Nicholas Perkins, George Harris, Cyrus Jones, Simoa 
Poole, Dudley Woodbridge, Jacob AUbright, Peter Taylor, Cbarkd 

WiJUe, David C» Wallace, iindEd»0Bd B*I>juia» 



SATURDAY, May tZd/ 

FresenWthe same Judges as on yesterday. 

The foUomng witnesses appeared in behalf of the United States^ 
jand were bound in a recognizance of one thousand dollars each^ 
for their attendance on the Courts • 

John G. Henderson, Alexander Henderson^ Eric Bollman, 
Samuel Swartwout, Robert Spence, William Eaton, John Morgan, 
George Morgan, and Thomas Morgan. 

The names of the following persons, summoned as witnesses on 
the part of die, United States, were called, but they did not apj>ear. ^ 

Ambrose Smith, Hugh Phelps, Japnes Read, Willirm Diiane^ 
Lcohore,Dovaine, Thon>as Peteikin, Elias Glover, SamUel Fair- 
Jamb, James Lowty Donaldsop, William Wilson, and William C. 
Meade. - , ' 

The Counsel for CcJ. Burr observed, that, if it was the pleasure 
erf" the Court, the discussion intended for this day on th^e propriety 
iof giving special instructions to the Grand Jury, would take place on 
'Monday. 

^This proposition was assented to. 

The Grand Jury appearing piirsuant to adjournment, the Chief 
Justice inforpied thein that the absence of a witners deemed ijtipor- 
tant by the Counsel for the United States, and the uncertainty of hi§, 
arriv^ at any particular period,'in^e it necessary that they shoul4 
be adjourned^ They were accordingly adjourtied till Monday. 

3I0NDAT, May 2Sth. 

Mn Hay proposed to the Court to adjourn the Grand Jury im--^ 
til Monday next, in consequence of the absence of Gen. Wilkinson ; 
who, there was reason to expect, would arrjve by that day. The 
Court acquiesced* 

This motion gave rise to some conversation on the nature of 
the evidence to be expected from that witness : Whereupon, 

Mr. Hay moved, that the Court proceed to hear . witnesses for 
the commitment of Aaron Burr for high Treason against the U» 
States, r 

Mr. BoTTSf We have cause to regret that the ^-t^mey of thq 
United States lias not given us some previous intimation of ,this* 
mx)tion, which we had. some reason to expect. We expected it, 
because we believed that there was to be a mutual understanding 
\ipon every motion which would be made relative t0 the case; But 
this is a n^otion so unexpected by u^, and so unusual in it6 effects^ 
that we are taken by surprize, inasmuch as that w(^ did npt suppose 
it CQuld proceed from an officer of the United States so high and 
so candid as the gentleman who has now proposed it ; especially. 
|LS there appeared to be such an interchan^ of sentiments^ and sucl^ 
mutual wishes Jo promote a reciprocity of understanding. 

Mn Hay. If the gentlemen thinks it is taking them by sur- 
prize, I shall wave the motion for the present, in order to giyp 
l^hem time to prepare for \U ^ 
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Mr* BoTTs. Not a moment's postponement. We could have 
been better prepared by having, what we may term, due notice; 5 
but we shall sustain a greater inconvenience by delay, which we 
.deprecate as a loss of time. We are willing to prpceed; we want 
no delay; we are prepared to meet the case in every shape ; but it 
appears to be the object of the gendeman to pjrevent investigation, 
and that atth& moment we are willing to proceed in the case. 

But your Honors will observe the scope of this motion. The oath 
of a Grand Jury is, to enquire into the existence of all species of 
offence, and Treason amongst the rest, within the district. Tlieir 
ofl&ce is to perform the very duty which the Court is now called 
upon to perform ! A body selected by the system of jurisprudence of ' 
our country to take this, or such cases, peculiarly to themselves, is 
now to be decided upon by a Court ! I admit the truth of the doc- 
trine,^ that when no Court is in session, and when no Grand Jury are 
assembled«-<7-that then « Judge or Justice who can commit, may 
commit to prison, for treason or any other crime ; but it is, becdusc 
a superior tribimal cannot be convened. It is an evil which the 
law officer is constrained to submit to, only^ in necessity, because 
nothing but necessity would render it justifiable. But are we not 
to consider that when a law officer is called upon to commit a person 
. for a crime ; he is also, or he certainly will, anticipate the ultimate^de* 
cision ^ Yes, Sir ; when he first passes upon the question, hehas some 
of governing principles in his view. And will it be said that this is 
not a subject of the very first importance, that a C^urt of justice , 
should take the bench with a mind as pure and unspotted as though 
the case had never been heard of before ? Yes, Sir ; this position 
has never, afid never can be denied. Enough has been said to sa- 
tisfy the Court, that a committing Magistrate ought not to be found 
iji the person of a Judge, but from the necessity of the case. 

I did expect, said Mr. Botts, to have heard some solitary rea* 
5on given to furnish at least a pretext for such a motion as this. I 
did expect that resort would have been made to precepts, and that 
some old English law-books would have been brought forward to 
justify so uncommon a measure. I did suppose that resort would, 
be had to our State practice, to give the motion a feasible face at 
least. But if we even take it for granted that there is a concur- 
rence of powers between a Judge and a Grand Jury, we are at a loss 
to find where this power is given to a Judge or Court, sitting as this 
Court dctes. Sir, I will venture to say it is without precedent. It 
is imreasonable ; it is inconvenient in all its operations, and most 
pppressivc in its end. It is of a piece, I will say, in its galling op- 
pression, with what the unfortunate accused has been suffering for 
j^ long time past. 

Mr. Burr appears in this Court, ready to go on with his trial ; ' 
he is ready to meet it ; he does not sue a delay, nor does h© 
isvish.it. His great object is, to obtain a speedy trial; to satis- 
fy the call of his country. ; and to satisfy their prejudice. Nay, he 
Ifgs cygi desirous of satisfying his persecutors , but he wishes theju 



BOtto infiinge cm his rights. And how, Sir, was he treated ? We 
hid, on ourport intended to have put ourselves to any and every 
incoDTOfttence, consistent with our interest ; to await the time of the 
pdbGc prosecutor ; (unless he should be very unreasonable,) and to 
cvmce every spirit of accomodation. But after all this, what arc 
wetdd? After Tnon^/w have passed over — ^witnesses brou^t Car 
and near-r-a Grand Jury attending in their roon>— r^ver} thing rea-^ 
dy for trial on our parts^ and ought to be on the part of the go- 
vernment — what; are we. told ? Why, we do not' want a Grand Jury 
t^ proceed on this business-^we do ndt wish the ordinary course— » 
we want the opinion of the Court, and its arm for commitment — and 
fidling in that, we will take our other chance with the Grand Jvny ! 

Sir, we have made enough sacrifices ; we have submitted to enor-r 
mcMis op^essions. We now demand the legal road to retribution, 
Wat least justice. Have we not been subject to military diaci* 
pGne V Have we not experienced the weight of the most arbitrary 
stretch of power ever exhibited in this country ? Under the op^ 
pressive satellites of that power, have we riot been dragged about 
in an unprecedented manner ? Yes, Sir ; and now what to do we 
ask? We ask a legal trial. And here I will advert to one ^in-r 
^ circumstance for a solitary moment, and say (with truth too) that ' 
if wc could have had every legal advantage which our -case would 
admit of, i^e should have had our motion in precedence to the one 
BOW offered. This motion would have been, to discharge Mr* 
Bttrrfrom his recognizance* Mr. Burr was to appear here uader 
has recognizance, to answer for a misdemeanor said to have been 
committed against the Vnited States. He appeared, and is now 
present to answer to that recognizance. Mr. Burr being her* to 
answer, he now has aright to be discharged from the recogni- 
zance, because he has satisfied the public mind by his appearance s 
and because, in cases of misdemeanor, our State laws provide an- 
other mode, which is, to immediately issue a summons. Upon a 
former occasion the Attorney of the United States argued diat a 
summons ought to issue- in such cases, and a capias ought not ; be* 
cause bail was incompatible with a summons, and'Ae case did not 
require bail. This was one of the articles' of impeachment against 
Judge Chase, because he would not grant a summons, but issued a 
capias^ in the cas*^ of Callender. It was argued by Mr. Hay, 
that if the State laws did not furnish a rule, there could be no rule 
had. The result is known. 

I have said this is a new case, and that if die motion should \^ 
granted, it would add to those already too multiplied and grievous 
oppressions which Mr. Burr has experienced. And shall it be 
asked of you, Sir, to add your weight to those oppressions by which 
he must be crushed down at once ?^ 

But diere is another, and a great evil attending on such a motion 
as this. There can be no apprehension of any evil influence 
it. will have on your Honours' mmds. But it is impossible that the 
examination can b^ parried Qu without reaching the pubjk ^'aPi 
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which may operate lo influeiice any future investig^tioiw Thas an 
important p\irpose at least vrijl be served by this measure z^ — to in^ 
Vest the public mind with an additional pi^ejudice, and creatie^ an in* 
crease of public clamour, instead of an aileviatioh. But I trust tdbe 
Court will see the inevitable evils resulting from such a measoie-^-" 
a measure which must divest the Grand Jury of their right of dhe 
ori^nal , investigation into alt wvatters of a criminal natufe ; and 
which will invest in the Court a matter which will be ais inomve^ 
nient as improper, to the delay of that justice which we ask. WluK- 
ever may be the event, I must declare it. to Be a most miscluevow 
proceeding', aaad it ought not to be attended to.* 

Mr. Hay* Really I did not suppose that any gentlem^ codd 
entertain a dQubt of the power of the Court to commit* The whcde 
tepor of the argument of jthe gentleman just sat down, went to^bew 
d« impropriety of committing Aaron Burr. ' I thint that the onty 
proper question diatnow can arise, is, whether the evidence wlmli 
may come before die Court, shall be sufficient to commit for ti,ciea^ 
son. When the gentleman shall have gone through their ajrgtuaaent,^ 
we shall then endeavour to prove by evidence, thftt there is le^ 
and gbod ground for our motion. 

Mr. WiCKHAM was rather surprised at being taken so unawares;^ 
l^rhen he apprehended there was a distinct underetahdii^, expressed 
in the presence of the Court, that if any specific motion^was intend- 
ed to l^ m^de, it should first be submitted to the other Counsel, s» 
that they may be prepared to meet it* Now, Sir, if I have not for- 
gptten every principle of law that I ever learned, this motioa can- 
not take place. .. 

Mr* Hay here explained* I did promise to give informatioii 
of the time at which I should present a Bill to the Grand Jury, but 
not of any motion that I intended to make. I must now OG«ifess 
that I did not choose to give notice of this motion* I hope the 
gendemen will not attribute my motion to, malice or any other evil 
disposition— it is no such thing — ^it grows from the nature of the 
case itself. The fact is, that General Wilkinson is known by every 
body to be a material witness in this case : his arrival in this coun- 
try is a matter of uncertainty : it might be a long time ; it mi^it 
be soon that he would reach this spot* The accused knows, and his 
Counsel know, diat should General Wilkinson arrive, we should 
try for High, Treason ; and Mr. Burr might know of the arrival 
or landing of the witness as soon as we may* Well, Sir, in what 
situation would the United States be placed in ? He would have 
it in his power (I don't say that he woidd embrace it, but it would be 
in his power) to effect an escape, by merely paying the recogni- 
zance* 

Mr* WiCKHAM knew the gendeman too well to suppose that he 
would prevaricate, and therefore he could only say that he had mis- 
vmderstood him. As to Mi:. Burr's attending at this timu, he 
could not but conceive it some matter of ' mortification td his ene- 
mies (he did not meanr ths^t gentleman, but die enemies of Mr* 
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Iturr) to find him here, contrary to thrir expectations, ready to 
face every accusation. Mr. W. was surprised that the Counsel on 
the other side had not opened his case, nor supported his motion 
by any argument, as was to be desired ; but, peipaps, he might not 
have found it necessaiy* But he trusted Mr. Hay would not keep 
back his argument, till, on their side, they had exhausted theirs, 
for Ae purpose of answering. He hoped the gendeman would be 
so good as tp proceeds 

Mr- Hay. I shall proceed then wilh an examination of the ei^i- 
dence* I dp not consider the <?asein precisely the ^amc view as 
Mr- Wickham does : he has spoken in high and lofty termis. Now, 
I presume, that, before the close of the trial, those terras will be 
changed^ I call upon the Court, in the name of the United States,' 
to commit a man, who stands in their presence, on a charge, which I 
offer to substantiate, of High Treason. I offer to produce witnesses 
to prove ray allegation ; but what may be the Afference of the 
testimony before this Court, and before a Grand Jury, I pretend not 
to say ; but I will say that this Court has the right to hear, and 
the right to commit, if the evidence is sufficient. 

Judge Marshal. /Fhe'ca^e appears to me to stand thus:— 
The Attorney of the United States moves for a commitment, upon 
evidence which he says will be sufficient. The Counsel on the 
other side move, not to hear the motion on the part of the U. States^ 
while there is a Grand Jury in eidstencCf wlK>se cognizance they 
suppose it proper to be, to near testimony preparatory to a Bill. — - 
Now the question appears to the Court to be — Will the Court hear 
the testimony or not, in order for a commitment for Treason to suc-^ 
cecd,if ground of commitment should appear? 

Mr.* Wickham. Suppose the Attorney of the U* States had suc- 
ceeded in his question before your Honors, and had got Mr* Burr 
committed for treason ; I say, that, according to the practice of thia 
Court, we might have come forward now, if he w^as not ready for 
trial, and have demanded bail to be given# This is agreeable ta 
the judicial code of Virginia (which he referred to andread^ where- 
in it speaks of a prisoner who has been committed for an offence, 
and the opponent party are not ready to try at the first term, he 
then might come forward and demand bail to be taken.) The 
ground upon which I mean to support this motion is, upon the law 
and upon precedent. When we stated our objections to the pan- 
Mel of Grand Jurors the other day, the C^ns^l oppositig us, said> 
that he never had heard of such a thing. Now, Sir, we came for- 
ward to support a principle, and we did support" it. We will pro- 
ceed upon law and precedent. The gendeman has not referred ua 
to one act of Assembly. I presume if he goes upon any thing, it 
must be common law. I presume the experience and law-know- 
ledge of every man in the country must be in our favour. Where 
is a precedent like the motion of the gendeman I If it be not W 
be had here, is it to be had in English record? It may be sorte-' 
There — I will rafiier ask, is it any where I May I not say then, thalf 
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such amotion as tliis is out of order, if no precedent or rme can bet 
found ? The Grand Jury are impannelled, and they are the proper 
medium through which an examination . into the case can come, 
into Court. ' 

One witness, Mr. Hay says, he has not examined ; which one. 
He relies oil, arid which is General Wilkinson. It is said tKat 
Wilkinson, with the other witnesses in Court, wovild be sufficient 
to prove the Treason, tmay refer to one of your Honors ; I may . 
refer td the narrative of the proceedings of the Supreme Court, who 
examined the depositions when the charge of Treason was in view j 
ai]|^, if ive may trust the report of those proceedings, it was the. J 

general opinloli, that no Treason could be discovered from the * 

fiffldavits, because the depositions of General Wilkinson, and Mr, 
Eaton were of a different nature. The sole reliance was placed on^ 
Wilkinson*^ deposition i it was the opinion of the Judges that 
there wa^ no Treason, but that it related to misdemeanor* N0W4 
if Mr. Wilkinson is so material a witness as to' stop the business 
of the Court for want of him, why is he not here i Who is he ? 
An high military officer : blind to the will of his, superiors— raa 
instrument of the government. And this General Wilkin$oa 
could not be here ! Why not ? If we look to Europe for these ten 
or fifteen ye^rs past, we shall find many a General of the army has 
marched a greater distance than this, in much lees time. We find 
General Wilkinson to be an officer of the government \ a man 
I whom the government can order to do this, tmat, or the other j he 
^ must do what they please to order him* Then why is he not here J 
' It was in their power to have brought him here. I presume the 
r gentleman is not prepared to give a reason. 

. But, Sir, I would a6k, what will be the tendency of this applica- 
tion of Mr. Hay's ? As to what is the motive, 1 will not pretend to 
enquire into : a private motive of the government no doubt, as the 
government must Have a reason for their actions. The Court will 
know, the Counsel will know, that attempts have' been made by, 
some busy, evil-minded people, (I trust the government could not 
take measures of the kind on any account whatever) since the pro- 
secution has been commenced, in this town, tp influence public 
opinion. I do not charge the gendeman, nor do I charge the go- 
vernment ; but some people hare been busy : very probably widi, W 
^ view to do right. • These attempts have been made through the 
.- medium of the press, to excite strong prejudices agsdnst Mr* Burr* 
' Yet, Sir, whether these things are true or false, any attempft madf*. 
' to influence the public opinion, before the case is come before a. 
Court in a fair, legal way, is prejudicated, and ought V> bei 
. abhorred by every gbod man. It is taking up a cause on one 
side against the accused. Seeing these things do exist, ought not, 
• and will not the Court bar the door aa much as possble, until it is . 
', brought properly before a Jury, and then de;cided— not by ijoating^ 
1; ximxouxs, but by sworn evidence, meeting t];i^'.a^cuij9ed i^^t/^ &«:f# 

: , - — • e '>.' ■' : 
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ifhe gendcmaai ofFers to bring forward his witnesses. * What shall 
ire do by that i He will select those which will most serve his 
Caus^ i and others, less to his service, he will not call upon. Thus 
will thefie be a gai*bled account of the transactions served up,, widi- 
out any opposite testimony to procure the truths or to justify our- 
selves agamst supposed faults. Ought this to be done, Sir i 
Is there a solitaiy instance of such a course being taken ? Are 
there not peculiar and strong reasons in this case f©r avoiding it ? 
But, says the other Counsel, bring your witnesses, and let us go 
into the case. Sir, we are prepared for this ; but we are not inclin- 
jtd to take the course prescribed by them, because it will not bring 
the case to a point* For what purpose, then, should we join is^e 
with them ? Certainly for no good reason, and to no good purposes 
I do not believe they have any improper motive in doing this ; but 
the effect will be exactly the same on the case, as though they had 
the wotist of motives concealed under their apparently lair process. 
It thrill, or may have this effect. If, in any future time, the gov- 
efhirieut should single out an individual, who may be an obstacle in 
the way ofiti views ; it uses military force to obtain that indivi- 
diiaH ; and pnoidUres, by these unlawful means, all his property ; 
and detcrhiines, by all means, to wreak Its powerful vengeance 
agsdnst him-«I would ask, Sir, what more effectual steps they 
ccruld take to complete the downfal of suoh a one, than those which 
have been taken, and which now are proposed to be taken with Mr.* 
Butt ? What have we to do with motives, when the effects are so 
evidently the same ? 

Mr. fiufr is here, ready t6«ieet any cjharge. The Counsel ad- 
mit that they stre iiot ready to g» before a Grand Jury on a charge 
of Treason, which they wish to substantiate. With their whole 
phalanx of power, arid their host of witnesses, drawn purposely 
from the most distaftt parts of the iJnited States, they are yet not 
ready ! Their tesjtimony is riot sufficieftt ! Sir, they appear to wish 
to keep this proceeding alive. For this purpose, great activity has 
been used : I know not by whom, but such has been the case» 
Seeing this will be the natural effect i seeing it is unusu^ and un- 
precedented i arid Seeing it is oppressive iri its tonsequentes, I 
must ask the other Counsel, why they wiH press a m^otion of this 
kind ? But, Sir, if' they will prtss it^ I trust the Court will stand 
between Ae innocerit and his pursuers ; for every man is supposed^ 
to be innocent, until he is proved to be guilty. 

Mr. Wirt, Assistant to Mr. Hay, (Attorney for the United 
States), rose. The Attorney for the United States, being confident 
that he possesses Sufficient evidence to justify the commitment i>£ . 
^arort Burr, demands of this ttonotabie Courts that evidence 
should be heard^ for the puri)ose of procuring that commitment: 
for Ti^ason* The Counsel for the Defendant, believing that there 
is a greater propriety in pending a Bill to the Grand Jury, oppose! 
tJiat motion, by wishing to suspend the power of the Court to de- 
cide* * trisutipoft of tins wbh of their's^ ycu have kejtfd but ve 
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litdc argument ; but you have heard a gfeat deal of de^amation^ 
The gentlemen appeared to be so extremely anxious to go into the 
case, as to complain of the motion being made without their know- 
ledge ; a motion not calculated for their information until it should 
be made in Court ; and even to wave the offer made to them of 
postponement until to-morrow, and to insist upon the arguinent 
now ; though they pretend that, by taking them unawarfes, they 
could not meet it to advantage, Mr. Botts has stated tp you, that 
this ^notion divests the Grand Jury of their constitutional power 
to enquire into the case, and places that examination , with the 
Court, where it ought not to be, until it shall come before a Jury, 
I must ask the gentleman where }s the power of the Court? In 
what does It consist ? Does it not extend to commitment for trial ? 
How can he^ay that it divests the Grand Jury of their power, by 
placing it, iii its present insipient state, ip^ the hands pf tjie Court ? 
The Court have the power interwoven with thejr constitution.-^ 
The Court say, they have this power, because they have exercised 
it But the gentlemen say no ; they have not jiow, beipause thcre^ 
is a Grand Jury impanneled ! Since' the gentlemeij are so fond of 
enquiring for books and precedents, I will take the liberty tp en- 
quire — Where is the book, where the precedent, which divests the 
Court of this power, or transfers it elsewhere ? If their doctrine be 
true, I will venture to say it will extend much farther jhan any one 
would be willing to admit : it would extend to all caies, and give 
original juristUction to the Grand Jury, whilst it left the Court tq 
await the issue of all their proceedings/ cluppose a motion should* 
be made, at any time while the Grand jury is in existence, to com- 
mit for High Treason, can it be supposed that the Court is divest- 
ed of its power, merely because there is a Grand Jury iii ejcistence ? 
What would the consequence be, but that i\aron purr would be 
discharged. Then, Sir, if we are to follow the gentlemen, and t^e 
intentions along with actions, w^ mu^t conclude that l^ey intend 
to discharge Aaron Burr without trial, if they can, 

Since there is a difference of opinion, which is the prpper tribunal 
of examination, theGitod jury or the Court, it will be well to ask, 
whether the same evidence will operate witji the one tp find a bill of 
indictment, and with the other tp commit ? W^at tvas the gentle- 
man's ideas on Friday? Why, that the Grand Jury should be 
charged not' to file a bill of indictment without baying the same evi- 
dence as would be sufficJfent for a Petit Jury to give a veridict upon. But 
can this be precisely the case as to pommitnjent? No, Sir ; suppose 
a man to have been brought here under custody five -days ago, and 
no evidence at all shall appear to support any charge against him ; 
a?Kl suppose, agreeable to the gentleman's doctrine, the case must go 
to the Grand Jur}'^^, without, as well as with evidence, what could the 
Grand Jury do with the case ? Where would be the chance of jus- 
tice ? How could enquiry be substantiated in such a way ? And p]^ 
jbe other hand, could vicious men wish a better way than ^ihig tp 
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f»ea|)e, ifiiheir case must |>e examined by a Or^nd Jury, before the 
iriridencc is reaSy to prove their gjuilt ? 

' I contend then, that it is not any encroachment upon the constitu- 
tional powers of the Grand Jury ; for there is no collision of powers, 
and there can be no safjpty in any other mode, than that which we 
contend for, and which is right. 

But we are told, that there is a great inconvenience In evidence 
goii^g before the same gi^eat law officer who commits, that will afterr 
wards be called upon to judge, because he may have anticipated the 
event. Sir, if it is wrong that a Judge should receive siich evidence^ 
lest it might bias him, the error extends farther than the present in7 
Stance. The argument is entirely of a legislative nature, and not of 
4 judicial. . If it proves any thing, it n^ust prove that the evil is be-j 
yond our reach, if an evil at all ; and the inconvenience, if any, must 
pesuflfered, 

Mr. Botts talks much about the shifting of powers. I contend 
Jt is no shifting of powers, because it properly and constitutionally 
jbelongs tddie Court, Where can be the possible error in t;as juris- 
.diction? Itisthe most natural and justt 

^jTh^ gendeman made use of some expressions respecting the 
mea^^res pursued by the government, and made some observatiops^ 
oh a grejit military officer. Now, Sir, if there are faults in that 
military officer, and jf the government have been privy to these 
fault?,' or wejre concerned in any thing wrong, why is it not dis- 
closed? ' Why dp the gentlemen shrink frcm the developement? 
Why dp,es not the accused bring forward evidence* with tlif" avi- 
dity of 4n ii)nocent man, and fix the guilt in its proper placer Why 
iriot prpye to' the public hi* innocence, if the power is in his owa 
tiandsJ^'JVhv .not contradict the opinions which have been sq 
linivei^aUy fornied of him, ^d not talk of volumes of abuse ; 
governmental 'influence ; unheard of persecution ; and the like ? 
We w^5 the develppement : it i^ probably in their power to give 
it to us ; Why then do they withhold it, ajid foster that suspicion of 
which they complain ?■ * 

Tlie gentleman quoted a law, with a desire to prove that we 
were not ready for trial : we, at least, must admit of baiL But, Sir, 
that law is not releyent to the case. Thela^v intends that when a 
pei'son is committed to prison, he has a right* on the first day of. 
the term to come Into Court and demand trial j when, if his prose-j 
cutor is not ready, he has a right to deniand that bail shall be tar 
ten. But,\is Aaron Burr committed ? Is this not' a motion tp 
commit him? No inference can be drawn from this law to the 
present case at all. v ' 

He farther asks, if Gen. Wilkinson is a material witness, why is 
he not here ? This blind instrument of the government, bound 
jto obedience, why is l;ie not here ? Not that the gentlemen, any of 
them, mean to say any thing of evil intentions in the government ; 
No ; they may be perfectly innocent ; biit why do they not do this, 
that, or tfie other ? Sir, I shaQ not attempt to answer for the prq^' 
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ceedings of the gpvcmmeHt of the United States ; it requires not 
my feeble ajd ^ its measures require not my defence ; nor shall I 
answer for General Wilkinson farther than to say, that he will be 
brought before his country ; he will be examined with that scru- 
tiny w^hich his case demands ; and, I believe, he will not be 
ashamed to niefetthe scrutiny. As to General Wilkinson's ngt 
being here, I will barely observe, that he is^ ^t the head of an army, 
Fhich be is bound to remain with at some post, until otherwise 
oi'dered by his government. IJe is probably at New Orleans, 
which is 16 or 1700 miles from this place. It is almost impossible 
that he could have come here since the notice he might have re- 
ceived by virtue of the examination of Mr. Burr in this city. 
There has not been time for his arrival here, upon a moderate cal- 
culation. We are asked if General Wilkinson is a material wit- 
ness ? : We confers that he is ; but here we are told that we wish 
pot to go before a Jury without him j we admit that we have not 
evidence enough to sustain a Bill, and the like. But, Sir, does 
jhis inference follow ? Is there nothing in the character and con- 
duct of that gentleman, which, for hi^ own sake, and for the sake 
of the pubKc, it is necessary to examine into I Is it proper that . 
after the United States' Attorney is a^vare of the weight of Gene- 
ral Wilkinson's evidence, he should withhold it ? The Grand 
Jury must be aware of all these circumstances ; 2ttid, doubtless, they 
have a desire to possess ail the evidence of these i:ircun\stances 
that it is possible to procure. What might be the weight of Mr. 
Wiikinsoa'svtestimony, connected with Mr. Eaton's, may be sup- 
posed ; but what mi^ht be the weight of his testimony connected with 
the mass of evidence which will be produced to tWs Court, is anoi* 
ther J:hing. Ahhough the key may have beep wanting before, that 
Is no argument that it is wanting now. 

Mr. Hay. I stand here, before this Court,engaged in a very serit 
pus duty. The character of our government, and the situation of all 
the United States, however, requires that it should be executed.. 
I come here for the purpose of charging Aaron Burr with Trea* 
3on against the United States. On so sole^iii a charge as this, was 
it'tiot natural to suppose, that it would have made the strongest 
possible impression upon the mind of the accused j and that he 
would employ the whole force of his understanding, and all the 
ability of bis learned Counsel, to vindicate himself from such a 
serious charge, instead of wasting his time in useless recrimina- 
tions an»d invective. Why do we hear the Defendant andjiis 
jpounsel, at this time, talking about the persecutions he has expe- 
rienced? Why not rather vindicate himself from the imputatiou 
pf guilt, and remove those impressions which the public mind 
t^ars ? But, Sir, I deny that he has suffered or experienced per- 
secution at all. There is not a tittle of evidence of any persecur 
|:ion he has suffered ; and^ therefore, we must call it mere declamar 
gOn, wtjen we heajr of such a ^ng. Ai;d I will ve^t^re to say^ 
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Aat not a titde of evidence of that nature can be produced, unless 
this can be construed into persecution — ^that the government of hia^ 
country attempted to bring him to a legal trial, to answer for the 
crimes which he has committed: crimes, not only tending to in- 
volve this country into the horrors of war with an6Aer power, with 
'Iprhom the country is at peace — but, tending to involve the United 
{States in all the increased horrors of a civil war, to die destruction 
of every thing which can render man happy. Is this the persecu- 
tion of which he complains, when brought before a solemn tribunal 
of justice ; instead of meeting the serious charge, and warding off 
its weight ? He exclaims, that he is persecuted ! And what is 
that persecution ? Why, Sir, because he was sent by a military 
ibrce from the place where he was arrested, to this place ! Well, 
what was to be done ? Could he be tried where he was arrested ? 
No. Well, if hi was to be sent to the district where the crime was 
committed, how was he to be sent ? By a single man ? By otie 
or two, from whose hands he could have easily been rescued ? 
No, Sir; he was escorted by a force sufficiently strong to secure his 
delivery at this place : And he complains of persecution. Of the 
humanity of Mr. Perkins, or of his attention, Mr. Burr could find 
no fault. 

But, Sir, the Counsel for Mr. Burr, not contented with complain- 
* ing of the persecution suffered by him from the government, (a 
" government that never will persecute ; it is incapable of persecu^ 
ing ; it has no occasion of such props : the integrity, intelligence 
and moderation with which its affairs are administered jfre suffici- 
ent to claim confidence) descends from the government down 
to the humble officers employed by them, and talks of their 
persecution* How is this ? Why, say they, a motion has been 
made which was never agitated before in this State ! Then 
they complain that we did not apprize them of our motion. Why, 
Sir, if we had, Mr. Burr would have been apprized of it Well, 
suppose he had been disposed to go away ; (I do not know that he 
would be so inclined, but it is impossible for me to say whit pzTsses 
in his heart) suppose I had been possessed of that candour of 
which the gentleman speaks, and he had gone away, should I not 
have been guilty of a gross violation of my duty, and of the trust 
reposed in me as public prosecutor ? I did not make the commtp- 
ntcation, because I thought it to be incompatible with my^ duty. 
But, say the gentlemen, " this Court ought not to commit Mr. 
Burr ; no matter whether you can, or think that you can proceed 
iwith your prosecution or not ; yet, as there is a Grand Jury now in 
existence, the power of the Court is' altered so as that it belongs to 
them to examine the evidence, and not to the Court !" I want to 
know where this doctrine came from ? I did not examine any 
books on the subject, to be sure, to establish the point, because I 
did not think it possible to find a smgle man within the bar of this 
Coiut, that could seriously say, that a Court of Justice, before 
^hdm, ^nian stands charged wi^ "^jTreason agaij^t his country, w^ 
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incompetent to examine into the probable cause of tHat allegation r 
because, and merely because ihere was a Grand Jury sitting ! I 
shall quote some expressions of the gentlemen, as they have quoted 
some of mine. They say, that t^e evidence which will be brought 
before the Court, if my motion takes place, must be much gi^eater 
that would go before a Grand Jury, and. nearly equal to what 
would be required by a Petit Jury. • How then, can they, in any 
.respect, controvert it ? If all the facts are to be seen, why may 
they not be brought into view at once ? But \ candidly declare^ 
that this is not an afdmissible positibn. I think there is no differ- 
ence whatever as to amount of evidence that ought to be examined, 
whether it be by the Grand Jury or by the Court j with the excep- 
tion however of the affidavits, of which I am not certain. Here we 
can product the affidavits of those witnesses, whose persons cannot 
be procured J but I do not know that I could send them to the 
Grand Juty ; and if* I should, I do not know the consequence* 
The evidence we have now before us, is, in my opinion, perfecdy 
sufficient to warrant a commitment : nay, I think that the viva voce 
evidence is sufficient to find a true BilL But would it be honest ? 
Would it not be.proper that I should get all the evidence that I can I 
I do not know what the gendemen on the other side think, nor do I 
care ; I will act ag^eeabk to the dictates of my own conscience ; 
and, when I have acquitted myself thus, it is of iio consequence ta 
me, whether ten, or ten thousand approves, or disapproves. 

Gentlemen are asking for my precedents j I should give theni 
my precedents. Sir, I am not very fond of being eternally led by 
precedents* Precedents may be useful in some instances, but I 
know of none that will precisely meet this case^ and I never thought 
it necessary to look for nny. 1 only know, diat the Court must 
necessarily possess a power to commit for any crime, upon proba- 
ble evidence of guilt being exhibited to their view. Now, if pre- 
cedents are so necessary, they must come from the other side, to 
prove that theCourtido not possess that power. I regret that the 
duty which I was obliged to perform, did, not authori:^e or pennit 
me to let Mr. Wickham know my intention for making this mo- 
tion, else it might have saved him the trouble of referring to the 
law which he has produced : a law which has not the least connec- 
tion with this case, because the person is tiot ija confinement. I 
have said that I know of no precedent ; but, I have very little 
doubt, there have bee^ cases of persons beings brought before a 
Court, and committed for trial. However, I have had but little Xm 
jio with the criminal code or practice. It is said, that the proper 
course is, to send this to the Grand Jury ; consequently, we are not 
to take our own course, but that which is pointed out to us by our. 
antagonists. Well, we must send up our Bill of Indictment to the 
Grand Jury directly. Suppose we take the gendeman's assertion, 
(for it is nothing else — -I have really heard nothing like argument) 
and send up the Bill ; the Grand Jury will, as tliey . are bound to 
do, spend a long time in e^caxaining this host of v. itncsses. Sup- 
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|)Ose some oiPfhose people who' are peeping and prying about slny ' 
where, and every where, for inforpiation, were to find out that the 
Grand Jury were likely to return a true Bill for Treason. I know 
thai the Grand Jury will keep their own counsel ; but something 
or other might leak out which might admit of a construction to 
favor such an impression. This might find its way so as that the 
prisoner might avail himself of it, sufEcient to awaken his fears, 
(if he is susceptible ©f fear, as others, or most men are) and he 
escapes ! What then becomes of our Indictment ? He might quit 
the United States* I do not say he would be inclined so to do ; 
but I will say, that were he tO do so, the whole world would say 
we had doile wrong for leaving it possible for him to escape, when 
It was within our power and duty to prevent it. 

It was asked why General Wilkinson was not here. Sir, there 
has not been time. I do expect that he will be here. I have ground 
to believe it. He hsis been sent for. [Here Mr. Hay produced 
an affidavit, stating, that a messenger was seen on the confines of 
the Mississippi about the 4th of May, bound to New4)rleans, sup- 
posed to be with an order to General Wilkinson, to attend at this 
place immediately. It also stated Gen. W*s expectation of such an 
order ; to obey which, he held himself in readiness. A letter was 
also produced from Mr. Rodney, Attorney Genera!, saying, that 
measures would be taken to secure Gen. W^s attendance, and that 
a vessel was to be in readiness for his prompt embarkation.] It 
will now be optional with Mr. Burr to go or remain ; but, if our 
motion succeed, we shaH secure his attendance when Mr. Wilkl^- 
sdn arrives, under a heavy penalty. The gendeman repeatedly 
asks — Why is not General Wilkinson here ? Why, Sir, he knows 
himself: he knowt that a military officer cannot leave his post with- 
out orders. Let him reflect, and his mind might be perfectly sa- 
tisfied. Mr. Rodney left this place (Richmond) on the 5th of 
April : he arrived in Washington on the 8th : after that, an express 
was to be prepared and sent to New-Orleans. After the express 
got there, suppose Gen. W. allowed himself to accept of his privi- 
lege, and to go by water. Every thing there is uncertain. If he 
was on the water during two gales which we have had, we know 
not what might have occurred ; he, probably, never may be heard 
of again, nor see the Unit«d States. 

V We hear much of prejudice, and the like, instead of answers to 
plain argument. Much has been said, to be sure ; and much will 
ever be said about any man that shall act as Mr. Burr has acted. 
But, Sir, I will ask if much has not also been said in favor of Mr. 
Burr ? Yes, Sir, in this very city, we have read much, very much, 
in vii^dication of his designs. The press has never been shut 
against him more than against his opponents. He has had a fiill 
share of its support. The public mind is averse to stopping the 
press ; but, when a man, sicting like Mr. Burr has done, complains 
of calumny or prejudice, what; can we say, but ask, wherein is the 
consistency of the gentleinan^s ^ipmplaijiits op that head i If the 
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fcrefe has feemed against him more than ti^fmst otheV tftett, it t§ 
because his character a^d conduct hate furnished 5uch a mass erf. 
against him, that it could not be v/ithheld from the public 
From tliese views, wherein can Mr. Burr complarin? Hovt 
cbmes it to pass, thai th^ gentleman has fihut the ,door»--*the onlj^ 
door where cdrrect* information can be had i It is in 1m power t0 
stop the tongue of prejudice^ if heJ is innocent of what he is charged* 
We want to ^ub^tt these things to a Qrand Jury ; and, not lAef©* 
ly that, but we wxmt to wait untU all that can be unfolded of th^ 
transactiori, shall be produced. Every thing will be examined by 
Its proportional v^ue j and il" things shall appear to vatV from the- 
representaQonS which have been made^ ana the popular opiuioii 
shall be changed, then^ Uiat pi*ejudice^ which is so much contplained 
of, will be dbsipated by the light of truth%nd evidence* Ii, tben^ 
he is anxious to be relieved of tlri» popular prejudice^ let him diveaC 
hiihselj[ by a public and unbiased examination* 

As to motives^ Mr* Wicthatn dfeclariai^ he haA nd doubt of tllb 
J)urity of ours. I can assure hiihf that I believe him to be govcmf 
edbythe best of inotivesi But^ he says, that^ however pure our 
tnblives may be^ the effect will! be thci same* I*Jow, as to effects^ 
the wh6le belongs to them J if bad effects be the re^hof our dis- 
cussions, or of the examination, it will be of their own producing ; 
(bt, Sir, what do we ask ? We ask only that security for Mr* Burr's 
Appearance tp meet the charges which wiU be exhibited against hiitk^ 
that the case requires* If we can be satisfiect that he tv ill stand his 
ground^ and answer tqour indictmcitt, we shall be content* I da 
pot meati to hurt the gentleman's feelings; faf be it from ine ; I 
^com it : but^^ I must not indulge fear of it j I must dd my duty, be 
€he event what it naay j for I con&idcr tiiyself bound under the most 
solemn pbfigat|c)n to do the duties of my station.. I tan asstix^e the 
gentlerrian he is mi«takeh as to the weight of oUr testimony ! he 
may suppose that we cannot sustain Jm indictment for Traason ; but 
he is grossly mistaken*' Oui' evidence, leaving out all Written do- 
cuments— »-6iir parole testimony will be. sufficient to satisfy si Grand 
Jury as to their retura. This is the course we wish to pwr«ue^ and 
^this Ave Gdnsider to be the only effectual niode' to attain out, end'# 
Before I close, I beg leave to declare, most unequiv6^allyi that X 
have i;io pbject whatever Jn view, but to do my duty. 

Mi*. E. Randolph said, it was impossible tliat they should jaVafli 
fliemselves <rfthe advantages which would result to them^ were the 
course now proposed to be pursued* It Ivns eeitainly improper 
that the Grand[ t^^ should prejudge froth any prevlom ittipressionst 
tvhich they may be able to form j. and u|)on\^is ground it was, that 
questions were asked,ihett>pi'evious to their, being impanneUed* 
jfiind now it was proposed again to open tg them a source, of inform 
matipn, upon whicn they would be afterwards called, to dSecidev 
They are not only not to express &etnselves,i but even the fprndng 
of an opinion-must have m:U9h teodeney towards |fejMd|^' ^if 
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Kfwn 'delibel*ati6fiS« ^ And is that ijnpression only to be drawn frottt 
\\i6 relation of the evidence here ? Sir, the sentence of th^ Defendartt 
from that BeiicH will tend to defeat an impattial^subsequent exami*' 
tiatioh, and very far go to fix the destiny of the accused, in J^ondcr 
chamber. An offer was tnade t6 us to postpone this question until to- 
morrow, but we could ilot ett^brape it : we had prepared a propo- 
sition, but were une3^ecitcdly prevented from offering it, by the 
Tnotibii for' commitment* We must meet it : we do meet it. ^ 

'J beg leave, Sir, to retfslce to this Honorable Courts the history 
of this judicial transactioi^^ Mh Burr was brought here a pri-* 
'soner t the^quesdon then was dgitat^d on the propriety of demand* 
ingbail ; then, was that litde file on your table produced ; aflSdavit 
after affidavit was exhibited ; esamitiatidn was stretched to increase 
the prosecution j and charges were talked of, which were not pro- 
duced. What did it amount to ?» TreaSoi^? No. Then we will 
bind Wm over. He was bouiid over for his ^pearance ; and, to 
pve greater force to the certainty^ you add to the recoginzance^ 
that he should not depaif fix)m this place. After obtaining all the ^ 
satisfaction you wished, the recOgnitaiice was con&pleted^ tor him , 
to appear, to answer On a charge of niisdeipeanor to'thb Court- ! 
J But what did you do? You opened the doOi* fat ulterior prbsecu^ 
' tion. Well, Sir, ready to face the wbvfd^ stndfe^esd of aii exami« 
naticw into his conduct, on Friday lait, Mr. tiurr appeared. That 
day passed Away-—* Saturday pdssed aWay^i-*5unday came i a day 
of rest and retirement to some, but to the States' Attorney, a day of | 
invention. He generated this new-fangled motion !-*-^uch a mo- 
lion, as I will venture to say, was never known itl our systeni of , 
jurisprudence. We make this bold assertion, and then he says that : 
we demand precedent's. From whom is the precedent dde ? From j 
thaft gendeman. The precedent is always due from him who take^ 
a case oUt of its ordinary course, and who took this out of its ordi^. 
liary course, (Mr. Hsiy.; Fifom my practice of Airty years, at the 
Bar of this Commonwealth, Inever knew o^sUidh atning ; I never 
heard of such a thing ; I never read of such a thm|;«< I presume 
diat we m^ consider this case In the same light* as itptcsents itself 
under the Federal system, as befpre a Judge tmdfer the Staie sy^ten!* , 
And what is that ? Why he is bound over for trials and told rtot to . 
depart till the law gives him power. But Was' it ever known that ^ ^ 
Judge took up the subject in iiiy other vi^v, and increased the bail ? 
I will say no : there never was such a jcase, aaid[ no lawyer evci* 
heard of such a thing. If the reason belasked, it jni^t b^ anst^er^ 
ed upoh the impropriety and versatility of the measure^ Suppose^ 
for mstance, tratt Mi*. Buit had been taken Hn Blann£;rhasset^s 
^Jsland, and had giveft bail I4 any specified sum ; he had cadie to 
Ais Court accormng to direction j and, the third day after his ap* 
^ear^ce and expectation of his trlal^ he had been told— We are not 
l^ady^otn^you yetjbutyoumm^ i|isuch j 

'a Sum, being a further bail ; he might answer--— I cannot; you* J 
teve Broughtme here, four hundred auleslrom my friends j latt' 
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here agreeable to engagement ; I have acted faithfully. The Cpurt, 
suddenly tajce up the case ; and, because he cannot give the bail dei» 
manded, he is thrown into prison ^Jl trial ! This may be the case of 
any peteon. And can we say, Sir, that Mn Burr has friends to 
help him with further bail ? we do not too w that he has. But it 
is not the ability of the man I look to : it is the nature of the ^vil,^ 
and the error of fee proposition Nevert iJever will I sanction an 
oppression, because there is power to oppress^ 

Sir, I have nothing to charge Mr, nay with ia point of candor.;; 
■ it ever was his character j but do* you supppse that any light is now 
added to our idew of his intended vigor in the prosecution ? Was 
it not^his intention, clearly, at a former examination, to have proved . 
Treason : Treason was the aim of his researches, but he failed in 
the proof. Why should it be otherwise now ? We were ?iware of 
this threatened danger ; and yet. Sir, we stand firm to our ground ; 
we: flinch not an inch. The general alarm, and the same reasons 
which the gentlemai^ wished to avoid the disclosure of, might havo, 
operated to prevent Mr. Burr being here at this time ; but we feared; 
; it not. Why should the gendeman, haying failed in one attimpt^' 
come ag^ij^ ^pon the same grppind ^ He cannot say that he is better 
informed of General Wilkinson than he was, then. , The affidavit^ 
was here dien, and I suppose ^ ;5ame ground will be .again, 
,tajcen^ ,.^ 

' There was a remark made by Mr. Botts that cannot b^ an*, 
«wered; He told you, Sir, that they had changed the order g£; 
justice in thi^ proceeding. And has nbtthe prosecutor done it? 
Has he not now submitted to you whgt ought to be submit^d to- 
the Grand Jury ? His witnesses are all before ypu ; he is ready , 
to proceed. Yes, but how ^ He will produce sudh of them as he 
|>lease9 to you ; if aiiy one of them should be suspected to operate 
tke, least to our advantage, he will be put on one side. Are yoix 
ready to give this advantage to a public prosecutor? I now speak 
pn the principle and oh the danger of permitting a public officer of 
jthis $ort the garbling of witncsiires, I know the gentleman's inte- i 
grity ; byt the time may ^jne> when this mi^ht; be held up^ as a^ 
precedent for unfeeling, persecuting men to go ujion# Then, Sir, 
lio you mean tp be pioneers of blood for ^ Grand Jury f Are you 
€o be called upon to lead th^m forward, and render thepa assist-r v 
axice to bring in a true Bill, instead pf leaving them tp their own 
cboiyunbiassed mjind^i and sound judgement i Was it ever done 
jCo ycmr knowledge? Sir, ypu put 16 oaeni into a room i you tell 
|ihem tp do justice on all cases that may come before them ; but how 
are they to dp justice, }f their minds are to be perplexed with pre- 
i^rj^ous decisions fr0m yjaur Hpnprable Bench ? Yopr Grand Juror's . 
inixids may be pure^ but I ask, will not this procieeding tend to bias 
iiem ? Can it have no ejfect^ when, altfiough they do not hear • 
He arguments and evidence produced -here, directly, they have 
hait opportunity at almost every pest in the tcvi;? if ycu mean 
p preserve yovyr. Grand Jury \mbia&5cd^ cc pinjjf th^ cause tp tJn:© i 
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I-et tjjei^.wammc it according to its weight, and justice will u^ 
do^Cf But, Sir, rather than permit a Grand Jury to harbour a bi« 
Qissed opinion, and go poHuted into* their room-^-rather far would I 
.gc6 it struck Out of existence a$ an inconvenient Qrgan of justice. 
It Would be i^o less injurious in its effects, Gentlemen ask us why 
wig do not let the caUse go on, when we complain of delay ! How 

\ can we ? 'J'he delay ife occasioped on the part of the prosecutiont 

If they had sent up their Bfll. to the Grand Jury on th6 first day of 
theQourt* there would have been no delay: eyery thing would 
Jiave tal^ei) its proper course. Sir, we sae ppw here ; we are ii| your 
powjer ; we wul, widi acquiescence, subptitt to your opinion ; but 
1*^5 st^d acquitted,, by ojjposing what w'e thought wrong. I do 
.pbt^jqty that the gentleiheri concerned in this case, in opposition to 
US', ftave ^pught delay with any wrong intention ; nor do I say, that 
the govcrtimetit have that design or inattention. ^ Dels^y has been, 
indeed, fa^ from the charatteristic of the government on this bu«i- 
nes^yfoflmlikt 4edj|re, that I never have seen any ofte step ujv< 
; '4^rtaken MU prosecuted with so much industry as m diis case : . 

buf af ihi^ tiineV^ have to compls^^ We are told thai; 

l Geni "yV^iikipfeoh Ts ' not yet arrivedt And when will he arrive? 

The post can ^vT8l*la NewrOrleans in 17 days, and this leaves 
time sufficient for hin^ to arrive ; but this Gen. Wilkinson^ with 
g^gM&ictiulk, could liot be here ; ai^d because this huge man could 
tiot be here, or is not here,* are w6 to be thrown into prison, and 
deprived t)f the society of mankind? Gentlemen charge us. with 
HaVxhg changed^ pur tone since the commencement of this business^ 
How changed our tone? *'Do we not ask for a trial imqpediately I 
Ha$ not this wish jjways been' exjjii'essed ? ' We are charged with 
obrecringtp the'^mode proposed, "for sonie reason or other. Now 
Is It not reiasonable '^t \ye " shoidd bbjject? Is it not reasonable 
that lire should oppos6*the influence w jour audiority being taken 
wtothe Gran4 Jurywjthth^ Bill which inight be presented? 

^ ifair pealing, human law5^ arid humafi liberty^ aB conspire to op- 

t)Ose such an engine of influptip^ beitig 'used to our detriment. At 
least, before ^at pourse is tak^h, let some black letter, or some t^o> 
-dem ptetedent be introduced, to apdlo^ze for a measure which we 

wiHnQT<>*i^are to ^ali unprecedented. -• /' ' 

Jt was mor^ thin sugjgested^ that w« wanted to destroy the poorer 
of Ae Cotttti'bdc^ujs^ a Grand Jurv was in existence. Sir, the 
. |)OWcr of the Cdtitt will not h^ impaired ^it cannot be by any act of 
ours ; It is not wi^ihed by us. Vfe are brought here.' to JEuiswer wKat* 
<ever m^y be brought to oiir charge, speciaUy and ulteriorly, if ne- 
ccssar}^ Is itnot pecessary, circumstanced as Ware,\that we 
should ask for th^ examination of a Grand Jury into our klledged 
trime, rather than tji^^t oiir fate should be anticipated by the 'Court? 
I bej; the Court to pardon me, for I have the greatest confi4^iit:e in 
the justness of their deci'$ion ; biit, after that decision, I must Appre- 
Jiend the consequent effects:*' - It is now asked by you to strengtheii 
tjie prosecutor's sccuri^ for Mr. Burr's appearance^ and that ipvi^ 
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iisat my additional circmnst^ces of guilt There xnajr be, to \m 
sure, another little affidavit, to splicf out that which was before 
deficient ! Every thing which before could he collected, ^as e%r ' 
hibited to the Judge, Presently comes in another affidavit i/ajidi 
thus, from day to day, we ^re tp be compelled to meet affidavit^ 
which cuts asmgle fact into so many piecies. One day bail for lOOQ 
dollars is demanded > another day another IQOO ; next day mPTft; 
land so on, from day to day, till your heap of affidavits create ai 
burthqi pf bi^il which no jpan on earth can niistain* Why do we 
shrink, we are aakgd ? Sir, we do not shrink f we stand firqa< 
We d^epaand to^now when we s^re to coi^e forward j and we have 
j^bund to pr^stitat demv^d, because the pros^culior say* jh? h9S 
cyidenee ^u^ffipient: to hold hijn out. 

* Wehave hear^deulogiiws iboi)ith|padmii^is)^tipn, dhatjiwoi^d 
4isdai:t to persecute, and that its measure were consistent wi^ 
propriety- This, Sir, I shill never d^nyj but I wiljefl^^, tliat th# 
inea^wxres tal^en towards Mr. Bu^r hs^ve not been marked with that 
tenderneM Wid propriety which consisted with all the strict ruk» 
pf right. Sir, when I se^ the man who is tijt the head- (4 thp fo^ 
vprnment, I s^eonewitb whom I have beeii long in tjie habits, of 
Intiiisiacy and affection, which caimptsoon be obliterated* When 
'I look at the second man m the govermpeat*^e hata my whete 
soul ; I love them both most warmlVf 

What has been done? When I look into actions, it i« Xi^ the 
intention, in this public view, that I regard ; but I look at the efie&|» • 
they produce. Thus, a man may intend well, when he do^ sm 
action ; but, it may hav« a most baneful effect. Xhe orders whieb 
Jiave been issued from the highest*source of authority iQBspeeting 
Mr. Burr, have had this effect upon the minds of the people at 
Isuge. Orders have been given to burn and destroy him andhi?^ 
jneither property nor person was to be regarded. Agaiawc fiiidl 
the House of Representatives, during the last* session^ demanding 
of the President, a history of the transactions going on to the west*- 
^ ward ; the Pitsident commu;nicate4 them accordingly; aiid woul4 
to God he had stopped there, But he did not j he w^nt furthers 
^e acted Jn the Judiciaiy character ; he said Mr, Bun* had been 
guilty of what he ought not to have done ! This had its dperatioa 
upon the people, and has been the cause of nine tenths of tlie clamour 
Which has been raised,, and extends itself over the whole country. 
.It may also* be necessary to take notice of the seizure and con* 
yeynnpeof Mr. Burr tp this place, which a gentleman ha3 f aid wa^ 
all that we eould call his persecution, and that was conducted witli 
the greatest humanityy Fine humanity indeed ! He was seixedl 
5n mq Mississippi Territory, is tjierc no Court there ? Are . 
there no Judges there that can be confided in ? ' Already had his 
case been submitted to a Grand Jury, and no BiU was found. Al- 
ready had he been tried and acqiutted. But this would hot do ; 
|ie mu§t be brought here. On his way to S. Carolina he is seized 
QU by 4 military power, and kgmnebj guarded by muskets, ready 
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&> shoot at him. And all this force, for fear he should converse 
with his only child ! The same sort of ^ humanity which Perkins 
exhibited, has marked the whole traitsaction. Humanely brought 
CoL Burr 1200 miles^and what for? For a little transaction said 
to have occurred on a litde tract of an island said to belong to our 
territory. A far better epithet for this transaction would be, to call. 
It inhumanity; and, such as I hope never wiU be supported by any 
gentleman at this Bar. 

I hope 'from what I have said, Sir, that I have not incurred the 
charge of removing the charge from the head of Mr. Burr, and 
placing it on the government. I should not have gone into this, if 
it were ^ot that I think all the- friends of liberty, and fair, imbiassed * 
trial, must approve' of our defence of a man, whom we consider to 
\ have been injured. I cannot cpQceiye what the Attorney meant, 
when he said, that there were people peeping into all comers for 
the discovery of incidents, and seeing what is going on. If by this 
wfe are to understand him to mean, uiat we are priyv to^ or instiga- 
tors of any such measures, I shall deny the fact. We defend not 
ourselves in such away. But that facts do escape unobserved, is 
certain. TTie gentleman may wish to prevent a Grand Jury from' 
observing the measures of the Court, if he pleases ; but he cannot 
do it ; for what is a current source of conversation, will^ and must 
fall into the way of a Juror as well as another person ; and on that 
ground, it is, that wi& wish not to give them a prepossession, but . 
commit the case to them at once. If that is done, we fear no 
harm ; i we coiiform to the usual custom ; and we can look forward 
with safe^, assured that we are not the victims of an oppression 
originating from the occasipn^ and without precedent or propria 
ety- , 

Mr. Hat rose to explsdn some passages which he thought Mr. 
Randolph had mis(|uoted. ^ He proceeded in the argumen^on that 
point, where it was said that the Court could have no cognizanc^^ 
but the Grand Jury had. He put a case.-r-Suppose, said he, there 
was to be nothing for the Grand Jury to do, where coqld be the ob-» 
jection to discharging them ? Or what barrier could there be. iS the 
way, of proceeding in exactly the sams mode as was now proposed 
to proceed ? Proof of the treason would then be required. What 
is wanting now ? The very same thing. Would it not, then, be- 
much better to go into the examination at once, than to subject Mr. 

I Burr to several months ai^iety, without a trial ? The gentlemen say 

they are ready for trial Why are they ready i It is because the 

l most important witness which the United States can get, is absent ; 

but that wimess is actually on his way. Much had been said by the 
gentleman last up in eulogy of the government ; but how does he 
conclude about its measures ? They are charged with a bitter per- 
secution, which is entirely unmerited. Where then is his refer-* 
, ence for it ? Were I indulged, says Mr. Hay, to speak my opinion 
of the administration of our country, I would say, that }'^ou may* tra- 

i . yerse the world, and where ^voqjd \ ou find a mxa^ whose long^trlc4 
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tod uniform conduct has niQre been directed, (und with ftuc#s») to" 
)}roinote the liberties of the people at whose head he is. I am sure 
these are the sentiments of Mr* Randolph, notwithstanding his ex*, 
jpressions about persecution* 

Mr. WicKHAM. We have repeatedly (patted for precedent upoa 
this motion ; but, understand^ diat no -ruch documenft is to 1)0 
found, either in diis country, or in that whence we receive ouf 
code of laws and precedents. . This, I imderstand, the gentleman to 
admit. Is it not possible, Sir, that a material witness should be as 
far from the Court of King^s Bench, as General Wilkinsoii is froim 
this Court ? And yet,' we never hear of a precedent, in which, the 
excuse is made to govern the Court. Let us examine intoX3eneral 
Wilkinson's probable evidence with respect to the charge now exhi^' 
bited :*^What can he prove with respect to Mr. Burros levying of 
war against the United States, within the State of Virginia ? I well 
temetiiber, that when General Wilkinson's affidavit was taken up 
before, it was declared, that this testimony could not apjrfy to the 
Cas6 at all, as it respected levying of war ; and yet we arc to hear 
t)f the importance of this man's testimony, when there is not a^titdc 
bf proof t and it is believed, that he has not been in the State of 
Virginia these five years. What is there in that affidavit i There 
Js a story about a seal and a cypher ! What can this prove ? No- 
thing. Have they any other evidence about these things ? If they 
tiave, why nol produce it ? It is questionable whether this is suffi- 
cient proofto send to a Grand Jury. ButtheAttomeyisays,liehas8uf- 
cient proof, independent of this, to send to a Grand Juiy, whkh he 
conceives will fix die crime.. I know the gendeman's abiKty ; and lam 
sure that he has the will, if he thought he had sufficient proof. Why 
Soes he not send if. up ? Why, there is a maki in N. Orleans, or in In- 
diana, or somewhere, that will strengthen my proof! And so we are 
to be held in jeopardy, because the gentleman has not prepared hia 
witnesses. Mr. Hay declares, that he does hot wwit to oppress Mr. 
Burr* I ^ sure he does not wish to oppress ; but what shall we v 
say, when we feel the oppression ? What is the object of this dalay ? 
i do not say that it is for oppression ; but, it certainly does restdt 
in oppr^sion. He wants to get better proof; and, with the same 
breath, he declares that he has ample testimony to satisfy his own 
Judgment ! This Is the time, Sir, that we are prepared for trial i 
we are c6me here for that purpose. I will ask, whether subpoena 
after subpciena has not been taken out of your Clerk's Office, at an 
expence to the United States, of, I do not know what ; and yet he 
How asks a postponement ! What can you think, Sir,, of a man who 
ishall declare himself prepared to go to trial, and then request a post- 

Sinement on account of the absence of several material witnesses i 
ere is the affidavit of a man, seen near the confines of Georgia, 
wbo was supposed to h^ carrying dispatches to General Wilkinson 
^ New-Orleans* This was on the 5th of May. Allowing seven- 
teen days to con>e h^re, which is the time ^e mail travel3 in, there 
was time j^r him IP hstre l^en here. , 



the gendcmaft fakei^ stippose he tvas to cBsmiss tlie Cranrf Jtxtif^ 
iHiat ccmid we say ? This is to be supposed, I aitew ; but, I trusit^ 
fhere is no probdMlity of it ; for I dd hope4 that befofe the end of 

^ of this term, we shall see the close of this unpleasant business^ 
But if he does dismiss the Jurjr, Tvhat will be the result ? Either 
that be win stand the charge ; or that, if the Court should over- 
tole itt, there caft be no reason why he should avail himself of hi* 
fywn act, 9nd take extr^ofdiltaiy bail, when common bait ought to 
be sufficient! My opinion, however, is, that instead of increasing 
#ie bail, it oug^ to be reduced. We havtf heard much spoken 
•bout our liberties when connected With such an administration a$ 
fre now are imder ; but. Sir, of what advantage is that libefty to us,* 
H^hen we are resttained from the power to receive it? 

^ Mr. BuAH rose, he said, to acid a few words to what had been 
Maid by his Counsel. He was really disappointed, that, when a mo* 
fion o^thiit kind should be made, nothing like precedent was pro^ 
Placed ; and yet^ without precedent, the prosecutor calculates upon 
cibtainmg his motion* There may be^ to be sure, such a thing ad ai 
teasonable procedure without precedent ; whether this be so or not^' 
Will be examined into. It is asked, whether the Court has not au* 
thority to commit ; or, whether a' single Judge has not that power ? 
Herein, is the attempt made, to conceal the real object. Sir, ther^ 
Is not, there cannot be an argument upon this point. No body will 
d«ny, for a m<5mcnt, that authorhy to the Coiut. The Coiirt in 

jjession, or a Judge out of Court, may commit, upon " probabW 
c^se** being dfiewn. Vfert it othenvise, there would be impunity 
^ the commJssioft of crimes. It is essential, for the due adminis- 
tration rf justice^ that a power should rest somewhere to bind 
0Vef , upon probable cauic : and this power is defined. 

But, Sit", let us see what is the real fact b'efore us. Vzcth itfe al- 
ways better than ihe:^e reasoning. Let us see If there has not been 
tmiQ f6T the goremijftent to produce probable cause, if such were 
to be had. TTiis time cannot be limited to the government of any 
precise t\^le, but tnust be submitted to the sound discretion of thd 
Court. Two months ago, when examination was had here, and 
bonds executed for my appearance at this Courts it was thbUght that 
there wjts sufficient time to make out the probable cause. Tli^y 
hare failed to do it ; and, this should operdte as a reason why th^ 
should not now attempt to increase the burthen of security. Wc; 
Sndnothiilg now but bare declarations. They now say that it is iii 
their power to produce more than probable cause ; to produce a 
B5n of indictment upon sufficient testimony- Now, Sir, the true 
time at which these gentlemen ought to be prepKred, is the period 
6t the ti4nsactions charged* It will be recollected, that five months 
ago, it was said, that this crirrje »i Treason haii been committed-^ 
had been i;ommitted by me— *and they went so far as nearly to de-» 
signate thc^ place where it was committed. Biit We will reduce it 
iibwn to its nearesj period^ and repeat that it Was certainly within the 
view of the prosecutor at letv»t two months agp. Now, it h^ been 



said that a meksengef would take 17 davs lo go to Netr-OrfemM : 
It has been done in 12 days i but, 1 4ihmk, if we allow a /pipped mc'^ 
dium, we may say 15 days. If a messenger could travel there in 
15 or If daj^, has there not been ample time tb return in twai 
months. from starting? As soon as it was known where the triai 
was to be held, and the precise time of that trial, measures ought to 
have been taken by the government immediatety ip procure iliek 
witnesses to sustain the charge^ I was called upon tb be i^kly.t 
I announce myself to be s^ But nol/v, without precedent, and 
without projtfiety or reason, because the prosecutor is not rea^, a 
motion is made for commitment, imd we are to witness a partial 
examination of v testimony, of the nature of which we are imap-. , 

prized of ^ except, indeed, a$davits ; of which not only we have been 1 

apprized pf the contents, but also evety body* Every Grsmd Juror^ 
and Petit Juror, who will be called to ^xamme into my case impar*^ 
tiaDy, knONVS that part of the evidence that will be brought; '€» 
parte against me, without explanation* I can obtain no farther 
Knowledge of the process intended. Or the charges exhibited, thain 
• my Judges know, and my accusers choose, with which I can avail 
myself of any measures c^dbfei>ce* 

Another objection we have to this procedure is, ^at it would 

tend to the committing of the Court upon a point of fact ; and^ 

If the Court tiaould pronounce probable cause does appear, that 

, opinion will go up to the GrMid Juty. Thus the Court and 'die. 

7* Grand Jury ar& to pronounce upon the same species of evidence, 

: which is palpaWy wrong. , ^ 

A sufficient answer has been given to the 45ubpect of delay^ 
drawn from our dej»laration, that we are prq)aiied to proceed t& 
^ trial* 

But, Sir, we are charged, when we are talking of the severity of 
our treatment, with impropriety in brining into view the govern* 
' ment, as the cause of any such thitig. . I shall not be so chid:|^d* 
Butvl wiU. maintsun that no government, when diey place diemsdves 
as a parQT, ought to claim merit m dieir prosecution* This I may 
' examine,, and on examination, must declaim against* Every per- 
^n under the immedisite cdntroul of ^e government, must be sup*- 
posed to exhiUt its will* A vast discrimination mvfst therefore be 
exipected, and the inconvenience and real injury to the weaken partjr 
must be extretnely evident* Npw, if ever there iras a case 'M 
which this disproportion was experienced, it is the ptecent* Thb 
government has msmifested a zeal and interest in my case, "wluldi 
has rarely been exhibited on any occasion* If ther^ is any ten- 
dency^ in tl^ gpvemment to do ai^ thing biit equal justice, we aomc^t / 
but suppose it to have been lately exhibitedt Sir, I bomplaki df 
persecution* And shall it be said unjustlir? What ispersecu* 
tion? Persecution is any thing that alters llie'foms of law to thb 
injury of any individual* Of this. Sir, I have abundant etperienc^* 
/ My mends eveiy whest havJe been sei^p^d by tpjfiwr^ sioudii^i]^ } 
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imprisoned, and taken abot;it from place toplaee ^ will, totKeif 
inconceivable injury. I do'ndt know that this has been the case in 
any former period, at any tinae or place4 Besides ; compulsory 
esaminations have been resorted t04 Seized by an armed force, car- 
ried before ai Magistrate, conipelled to give testimony (whether 
.against themselves or not^ was not fegarded), papers seiied, and 
every other species of oppression that could be inu^ined was used 
to iMhocure information oi supposed facts* I well recollect a case in 
England, where a gentleman was detsdned in prison unlaMrfuUy by 
the Secretary of State, but. two hours, if I mistake not, and on 
suisilg for damages of false imprisonment, he recovered 1000 gui« 
neas. In Such light is the invasion of private right considered in 
that country^ and so sacred is personal siedety* 

But, Sir, it was not only my friends that felt the weight of perse- 
cution^ but myself— -without Court, without Judge,' wichout Jury, I 
was condemtied and executed: such influence was establishecL in 
public opinion. An order was given to seize all I had of property, 
and thus deprive me of that which, only a Couit had a right to do* 
Biit not con^nt with thiit, the post-office, which oug^t to be the 
ddj^it of secret and security, was most outrageously and bare- 
facedly violated in many instances. Shall any man go to the post- 
office, by atiy authority whatever, and enter into any intercourse 
with my friends with impunity? And yet. Sir, this has been done 
within a very few days. I think this is not rights I think that a 
. gendeman high in office would have been presented, had not the 
.Grand Jury been suddenly di^fnissed. Sir, I do not think that 
this consists with the genius of our government, more than some 
other difficulties and injuries which I have laboured under, De- 
nied the jn-iviledge of me Habeas Corpus s deified the use of pen, ^ 
ink and paper, and other privileges of human beings ! Whether 
this be consistent with State policy or not, I wiB not say ; but I 
kuow that it is not consistent with human ttberty or humanity. 

What am laccust^dof? Treason. And is this^the way to 

> search for Treason ? It is not cme of those crimes diat lurks in 

holes and obscure comers, that can be buriM in a man's own breast 

un»een« It must be seen ; it will admit of proof, if committed. 

; This treason, Sir^ was said to ccmsist in a civil war that Was raised** 

by me in the country. A civil war that would take six months to 

-find it out, and the spot where it was committed! Once I Mras 

taken up about this civil war. All the researches then made near 

.the supposed spot, were ineffectuaL I was discharged. Well, in 

..abouttwomcMsiha afterwards I was again taken up. The Grand 

Juxy could find no Bill. In that case the Judge was so urgent, 

.ihathe even vo^iQiteered himself to do the business of the Attorney. 

:Iiow«vQr, I was disn^ssed, but with this kind of treatment. And 

.yet again here is civil war talked about, t am again before a 

Court. Civil war, indeed^ there was abundance of^ but where -was 

it? In the newspapers. They teemed with it. But, Sir, I -wBl 

;aay ^(sst was war, if not civil war* Hiis is not difficult to prove. 



• There was waF with Spain, and this is certain, and will adimt g| . 

proof in half the time that has been taken to look for civil war. % 

Suppose the Court should conclude thattjiere is probable cause,; 
and Older a neV recognisance ; when is this made returnable ; is it 
to the next term ? I think the laws of Virginia so directs. Or, 
Sir, am I to lie six months in gaol before it can be found out where 
this war was, and all the witnesses re^dy here to prove it ? I know -^ 
that the Court will see th# force of all these dungs, and to their - 
judgement I am willing to abide. 

TUJSSDAT, Maif 26,1907. 

The CniEf Justice this morning delivered the following opi* 
nion of the Court : 

In considering the question which was argued yesterday, it apr 
pear&to be necessary to decide— • , 

1st. . Whether the Court, sitting as a Courts possesses the power 
to commit any per$on charged.with an offence agamst the United 
States? 

2ndly. If that power be possessed, whether dircumstances exist 
in this case, which ought to restrain its exercise ? 

^The first point was not n^ade in the argument ; and would, if de^ 
cided a^gainst the Attorney of the United States, only ^change the 
mode of proceeding. If a doubt can ejdst respecting it, that doubt 
arises, from the omission in the laws of the United States to invest 
their Courts, sitting as Courts^ with die power in question* It i» 
. expressly given to every Justice and Judge, but not to a Court. 

This objection was not made on the part of Colonel Surr, and is 
now mentioned, not because it is believed to possess any intrinsic 

* difficulty, but to show that it has been considered^ 

This power is necessarily exercised by Courts, in discharge of > 
, their functions ; arid seems not to hare been expressly given, be- 
cause it is implied in the duties which a Court must perform ; and 
tl\e judicial act contemplates it in this light. They have cogni- 
zance of all crimes, against the United States; they are composed 
of the persons who can commit those crimes ; and it is obviously 
^fiderstood by the Legislature, that the Judges may exercise, coU 
^"Wctively, the power which they possess incUvidually, so far as it is 
xieoeessary to enable them to retain a person charged with an of^ 
fence, in order to receive the judgment whifch may be finally ren- 
dered in this case. The Court say this is obviously understcKxi ' by 
th^ Legislature, because there is no clause, expressly ^ving to the 
Cpurt, the powei: to bait or commit a person, who appears in dis* 
charge of his recognizance, and against whorti the Attorney fo» 
the United States does not choose to proceed ; and yet the 33rd 
section of the judicial act evinces a clear unders^^ding in the Legis- , 
lature, that the power to take bsul is in possession of the Court. 

If a person shall appear, conformably with his recognizance and 
riie Court jpasses away, without any order respecting Wiaa, hels dis- 
4:^harged« A new recogmzan^e, therefore, or a commitment oii 
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lEkt feilurc to enter into one, is in the nature of our oripnal comr 
snitment, and this power has been uniformly exercised. 

It is believed to be a correct position, that the power to commit 
for offences, of which i^ has cognizance, is exercised by evety 
Courtof criminal jurisdiction; and that Courts, as wefl as indivi- 
dual magistrates are Conservators of the Peace. \ 

Wene it otherwise, the consequence would be, that it would be- 
come the duty of every Juiige to descend from the Bench, and in 
\i& charactor^ as an individual Magistrate, to do tfa^ which the 
Court is asked to do. 

If the Court possesses the power, it is, certainly its duty to hear 
Ae motion which has been made on the part of the United States ; 
forin cases of the character of that under ccMisideration, its duty and 
its power are co-extensive with each other. It wa^ observed, when 
the motion wa^ made, and the observation may now be repeated, 
that the ar^ii^ei^t^ urged on the part of the accused, rather proved 
Ac motioo on tfee part of the United States unnecessary, gr that 
inconveniences ma^ |re$ult from it, than the warn of a legsd right to 
jttike it. 

Tht first is, that the jGrand Jury being now in session, ready to 
receive an indictment, tbe A^ttomey for the United States ought to 
proceed by Bill, instead ' of )^pplying to the Court, since the only 
buipose of commitfnent Is to faring the xiccused before the Grand 
Jury. This statement contains' an intrinsic error which destroys 
its operation. The commitment Js jnot made for the sole purpose 
of bringing the accused before a 'Grand Jury ; it is made for the 
purpose <^ subjecting hiih person^ly'^tQ the judgement of the law, 
puid the Grand Jqry is only the first step ' towards that judgement. 

If, as has been argued, the commitment was simply to detain 
the person until a Grand Jury could bebStained, then its opera- 
tion would cease on the asscmMing of a Grand Jurv: but such is 
pot the fa^ The order of comm'.ment retains its force while the 
Jury is in session ; and if the prosecutor does not proceed, tht Coijit 
is acpustomed to retain a pri^ner in confinement^^ or to renew Jii^ 
recognizance to a subsequent term. s * » > • 

The '^^ments drawn frcm the general policy of pur laws ; from 
the attention which- should be bestowed on proseciitipiis, insiitutedijl 
by special order erf the Executive ; from the peculiar inconveniences 
^d hardships of this particular case ; from the improper effect*| 
which jnevrtably reisult from this examination, are some of them 
f^ubjects for the consideration of those who make the motion,* rather 
Uian the Court ; and pthers go to the circumspection with whicl| 
|he testimony in support of the motion ought to be weighed,'iii,- 
thcr thsBi to the duty of hearjng pt. '^^ 

It has been said that Col. Burr already stands charged with 
Treason j and that, therefore, a motion to con tnit him for thesamc 
pffc^ace, is improper. But tlie fact is not understood so bjr the 
Court. The application to charge him with Treason was rejected 
^Y the Judge ta whom it wa» made^ because the testimony ofiere4 
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in support of the charge, did not furnish probable cause for the 
opinion that the crime had been com^nitted. 

After this rejection, Col. Burr stood, so far as respf^cted his legal 
liability to have the eharge repeated, iri precisely the same situa- 
tion as if it had never been made. He appears in Court now as if 
the crime of Treason had never before been aJledged against him» ' 
That it has been alledged ; that the gov«mmenJt has.had time tQ 
collect testimony for the establishment of the fact \ that an im*- 
mense croud of witnesses are attending for the purpose ; that the 
proserutor, in his o\vn judgement, has testimony to support the 
indictment, are circumstances which may have their influence on a 
inotion fo** com nitment, or on a continuance ; but, which cannot 
deprive the Attorney for the United States of the right to make 
Jiis motion. If he was about to sf^nd up a Bill to the Grand Jury, 
lie might move that the pjerson he was about to accuse, shoiUd be 
ordered into custody; and, >t would bean the discretion of the Court, 
to grant or rtject the motion. , 

The Court perceives, and regrets, that the result of diis motion 
may be publication? unfavorable to the justice, and the right decision 
oi the case ; but it this consequence is to be prevented, it must be 
by other means than by refusing to hear the motion. No man> 
feeling a correct sense of the importance which ought to be attached 
by all tQ a faiJ: and impartial adniini3tration of justice (especially in. 
criminal prosecutions) can view, without extreme solicitude, any 
attempt which may be made to prejudice the public judgement j 
and te try any person, not by the laws of his conntry, and the testi- 
mony exhibited, against him, but, by. public feelings ; which may be^ 
and often are, artificially exercised against the innocent as well as 
the guilty. But the remedy, for a practice not less dangerous thaa 
it is crimbal, is -not to be obtjuned by suppressing motions, which 
either party may have a right to make. 

If it is the choice of die prosecutor on the part of the United 
States, to proceed with his motion, it is the opinion of the Court 
that he may open his testimony. 

Mr. Hay rose; and declared, that he was fully sensible of the 
inconyeniencies which might result from a public examination of 
the witnesses at thb stage of the prosecution ; that nothing but 
the necessity of taking this step, to secure the appearance of Mr* 
Burr, to answer the charge, had induced him to make the motion 
for commitment. He was willing, therefohe, that if any arranger 
ments'could be made, to obtain the same end, and to obviate the 
inconveniencies mentioned by the Court ; and, having understood 
from the Counsel on the other side, that they were disposed to conr 
fer with him, and the gentiemen who assisted him, on the subject 
of adopting som§ arrangement, he would then request permission of. 
the Court, to retire together for a short tim 3, to confer on the subject. 

The Court having consented, the Counsel on both sides retired ; 
jand, after the absence of a few minutes, they returned, informing 

Ae Court, that they had Mi be^a jj?b \q cvjuc to any, agreement^ 
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* 

hat\n[shed a longer time to consider of measures towards that de- 
birable end. This was accorded in by the Court, and the f^uther 
proceectin^ pps^ned until the next day. ' 

WEDNESDAT, May 27. 
Mr. Hat, (who, it appeared, had proposed to take bail to a cer- 
tain amount, for the^ appearance of Mr. Burr to trial, received, while 
in Court, a ndte from the Counsel, refusing to acquiesce) said, that 
he was very sorry he was under ^he necessity to continue in the 
cause in the way he had proposed; which he should do, whatever 
might be the consequence. As much, however, had been said 
^bout die effect such an examination might have on the Grand Jury, 
he could wish to prevent ahy evil consequences, by suspending the 
]>ublication of it until after the Bill should have been returned from 
the Grand Jury, or till after the trial* He supposed that it would 
\^ proper for die Court to instruct the Stenographers, who attend- 
ed, to take notes to that effect. He did not, however, apprehend 
any injury fi-om such publication : he was not afnud of any. 

Some conversation occurred on this proposition j but, as nehher 
side exhibited the least anxiety on the subject, no ipstructions were 
^ven by the Court. 

•^ Mr. Hay theji said, he should proceed to examine witnesses ; 
which he proposed to do in chronological order, so as to bring out 
the earliest circumstances to view first, and so progress. 

This method was opposed by Mr. Wickham ; who observed, 
that, according to the established rules of evidence, it was incum- 
bent on the prosecutor first to prove die overt act of Treason — - 
that the Treason was committed. And secondly, that Col. Bun- 
was die part}'- that did commit the Treason. Every point of evi- 
dence that 'did not amount to these two points in their rotation, 
ought to be rejected as evidence at first. Chronological order had 
nodiing to do with it ; it was proper to come to the point direct; 
What had this man\s letter, or that man's saying, to do with it, until 
the charge was proved ? Every person who introduced testimony 
to a Court according to the order which ought to be, and it was usual 
to obsen^e, must regulate himself by strict leffol orders^ As to 
affidavits, he should have something to say about them hereafter* 
He hoped the Court would prevent any proceeding but what wasi 
legal. 

' Mr. Hay supposed, that the gentleman would be glad if it was 
not to be brought for^vard at aS j but, he considei^d it to be his 
duty, to bring forth the evidence in such a way as most suited hftn- 
self, however much be might be obliged to the gentleman for dic- 
tating a rule to him. However, he should i>pt obey him in this 
piatter. He hoped to convince the Court, that the requisition of 
Mr. Wickham could not be complied with. He had tsdked of two 
progressive points to which the evidence must go direct, before 
any other matter could be examined. But it was impossible so to 
proceed j tlie two charges wore so tjtoftded together in their nature. 
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as to form two distinct, in&eperable part^ of one gi-eat design* He 
knew not precisely what that design was ; but, from what appeared 
to him, it was to obtain the conquest of sdme Spanish provinces* 
But, ia order to obtain that object with effect, it appeared to be Mr. 
^ Burr's design to take possession of the city New-Orleans, where he 
oouU obtain'suitable supplies for that purpose. How, then, was it 
possible to seperate tliem ? Every step that was taken towjuxls the 
accomplishment of the one main object, was connected with that ob- 
ject. If the design was to plant his flag in New-Orleans, and 
make that his place of rendezvous previous to making the conquest 
of Mexico, every part and measure that was pursued towards the 
facilitating that step, was at part of the whole ; and every tittle of evi- 
dence to be produced, must look towards that end, or it will be inef- 
fectual ; and if it does appear to look towards it, it must be received 
according to its weight. Sinc^, then, every step that he took to- 
wards the conquest of N. Orleans, was one step in advance towards 
the conquest ot Mexico, how was it possible, line by line, and wonl 
by word, to seperate the testimony, least all of it might not have a 
bearing upon every particular part of the crime ? 

It appeared, Mr. Hay said, as tlibugh thc^ gentlenaan was deter- 
mined to stop him at the very threshpld of every thing which he 
attempted to d6% How could he advance ? When could he ad- 
vance ? Was every inch of ground^ to be measured out to him with 
such strictness and objections ? If so, the trial, instead of lasting ten 
days, would last ten years. What is the proposition that is now 
submitted to you for the first time in this country l-^For ike Jirst 
time in this countrif^ I repeat ? Why,_Sir, it is, that we are to steer 
6ur course in away in which it is impossible for us to move for five 
minutes, without having to encounter insuperable difficulties. Tlie 
gentlemen have so repeatedly asked for precedents : we, on our 
. parts, must now ask — Where is their precedent I In what case waa 
It ever khowi;i, that the Court were dictated to, of the manner 
and form td produce their testimony; — ^and more particvilarly so, on 
a mere motion for commitment? I repeat, that it never was done 
before^ and it ought not to be done now. 

Sir, /flw done. The gendemen may make as many motions as 
they please — I will say no more. I will go on with the evidence* 
But how often am I to be stopped ? I know not. What an immense 
loss of time, the Court must perceive there will be, if we are thus 
to be hampered at every step. If the depositions or the witness 
should extend to any thing which ought not to be heard, the Court 
are adequate to stop them. Do the gentlenyen distrust the -judg- 
ment of the Court i No, Sir ; they do not ; but theyVant to In- 
volve us in every difficulty which they can possibly invent. The 
•allegation which we make, is of the most serious nature : it goes to 
'^affect the life and property of the accused* He has come boldly 
l>efore this Courts and, not only declared his oWn innocence ; but 
lha^9 more boldly, charged the administation with repeated aptsp ox 
i3>e]:secutic^ But, Sir, does it evince his innocence apd integi ity, 
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in answci: to thiA chargfe, to oppose every instanced of exatnmatioti ? 
Is this th^ Way to confound the testimony produced agabst him ? 
No, Sir, it is not ; and, therefore, I trust the gentlemen will per- 
mit the cause to go on under the direction oi the Court, as always has 
been done in respect to evidence* 

Mr. WiCKHAM. When the gendeman said "he would go on," 
he must have , the pHvilege, on his part, to object to that mode 
lirhich he appeared to be takitig. Such mocstrous strides were in- 
admi^ible, as their consequences might be dangerous. He knew 
not how 809n the time might come, when a party shoi^ld not be at 
liberty to be heatd by Counsel at all. If the gentleman, as he de- 
clared, would go on, Mr. W. must, on his part^ say, that he tnust 
be at liberty to object to his career — and in such a way, and at such 
a time, as he saw proper. 

The^eiideman appears to have in View two distinct chargj^s : 
the one, the Treason of which he speaks ; and the other, the expe- 
• dition to Mexico : which it appears h^ m^ ans to take lip hereafter, 
failing in the first ; and, which, Mr. Burr is bound to answer. But, 
he says, they are so necessarily connected, as to be inseperable in 
their examination* But how are they necessarily connected t If 
the gentleman were to choose to drop the Treason, and select ia 
its place the misdemeanor, would not the Court bind him to that 
point in his evidence and observations ? Certainly. Then, if they 
would be unconnected m such a case, how are they insepar£d>Ie 
now ? 

We hear much about expedition and waste of time ; but, Mr.W. 
trusted, that the patience of the Court would not be exhausted, if 
the Counsel on either side should choose to investigate the points 
advanced. Sir, if the gentleman should go on in the usual course, 
we shall not object ; but, if he chooses to go contrary to rule and pre- 
cedent^ and wander into unaccustomed path&— dien we will givt 
measure for measure, and do our endeavour to dissipate every diffi- 
culty that enveloj^es the discussion. Sir > they came here and de- 
manded what never was asked before ; and, because w^ are bovind 
to restrict them in their course, they ask us for precedent. Howe- 
ver, we can with boldness say, the course which they are desirous t^ 
pursue, is quite novel : it never was demanded either in this country, 
or in the extensive practice of the English Courts. It never has 
been the practice to come forward at one rime with new, distini^f^ 
substantive, independent charges, so as to avail themselves of 
such course of testimony as they may select, and yet apply any/ 
part of such selection to any of the charges. We come here tt>* 
meet a seperate specific charge ; we are prepared to hear tes]timon]ir , 
upon that charge ; but we are not prepared to know in what way the -^ 
gendeii{(ian might produce his testimony, if it be not in the usual way.. 
However, the Court have allowed, that, by strict law, they hav^ a 
rig;ht to proceed with their testimony ; and, they must stand pr fialtf 
with that law. 
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; They ask uS for precedents, iet us Idbi ^t this stiite of the 
case, and enquire where we could g«t our precedent from ? . This 
case is How in a course of examination on a motion for commit- 
ment* And where shall we, find the proceedings of exanrining 
Magistrates? Whei^ have Bepdrtei's published cades of such a 
mature ? Where are the volumes of transactions of this kind to be 
found ? They ate not earta^ti By what rulb do examining Ma- 
gistrates govern themselves ? By rules of evidence ; rules which 
are never to be relaxed^ but upon the itidst urgent necessity. These 
rules ^e laid down to tis; and must be followed. For instance ; 
would the gentlema,n ask his witnesses to come forward without 
swearing thfem ? • I presume not. Would he call upon Mr. Eaton 
to deliver whw he has to. say without swearing him ? I presume 
hot. Then^ Sir, we are inevit^ly bound by .rules of evidence. 

But he says the^Conrt are to judge oft the legality of the evi«- 
deuce* I have no objectign to Submit to the decision of the Court 
to eveiy extent ; but, is tj^is the practice ? ^Sir, I have always under- 
stood .that if a paper Was presented as evidence to prove a certain 
iact, that the contents of mat paper Was fir$t to be known. It must 
first be stated what that pap^r contains. Sir^ we are not afraid to 
trust the Court With any paper, nor artf ,wef afraid to trust an impar- 
tial Jury, but we do jkat wiit to go out of the course which has 
been established^- It |s a bad pirecedent j for how kttow we, ho^\- 
soon the time may arrive, when a Court shall be left solely to judge 
. of the, propriety^ or impropriety of testimony, and permit only such 
to appear as they please ? I know that it is the custom in a Court 
of Chancery^ for &e Court to examine intq all papiSrs ; but this is a 
rule of convenience, and^ not of necessity, because it niay be de^ 
niedi ^ 

The gentleman says, he has a right to pljeserve what order he 
pleases* I do not say he shall not ; but^ wi» must enquire of the pro- 
priety of that order, and of the s^plication of his testimony. Here 
are, for instances, serious writings^ conversations or acts, to come^ 
fwit : is it not proper, that we should enquire first, to what charge it 
is * intended to apply ? An^ yet. the gentleman must proceed in 
chronological order. Sir, kt hitii prove any act gf Treason, but 
let that act be first proved ; let him prove the arming of men ; for 
what they were armed ; their destination^ &c.-*-^d tiien, tnat Mri. 
Bu.rr wa^ concerned m that eacpeditidti. This i$ the course he 
ought to pursue^ and which la^ and practice point out 5 and not 
too^ back into the most distant, minute, and inappjic^ye circum- 
stances of life, to support what, as yet, ha^ remained unchanged : 
fonr^ as Foster's law on high treason observes^ " No man is bound, 
at: this Ume, and unprepared, to answer for the actions of his 

Mr. BtxRR. I presume that the otyect of the gentleman (Mr. 
IV*) w^s to give notice to the Attorney, that we should expect 
ftrict order according to the rules o£ law* At present there is jxq 
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foixit ill question. ' If the gendeman- should proceed in chrotioIdgH 
cal order, or in aoiy order, as he pleases, which we do not think to 
be applicable to the point expected, we shall then, as he says, apj^y 
to the Court to decide* I am kir from wishing; to waste tune^ 
The Court wiQ defend us in idl dungs right. 

Judge MArRSKiki.. It may be prq)er at this ^ne for the 
CoUrtto say something which might bear upon the case. In the 
Suprenve Court, on the question of commitment of two pei^ons 
who were supposed to be connected with Col; Burr, a rule was laid 
down ; that,* tp commit any person on sl charg<e of Treason, the iiact 
of levying war ought to be proven* It is not an act that can be 
* performed' lu secret ; it must be known to the world. The fkct, as 
<o assembling, may be doubtful': it may constitute Treason, or it 
may constitute some ether crime. For msltance : ' The assembling 
of a body of men may have it in view to benefit die United States ; 
its object might be designed towards another nation withnnrhoni the 
United States are at peace;* ^d yet k lyght not be treasonab^ 
Ittherefisre must be proper to prq^e the design, before we can 
aescertain what species of crime it belongs to. But^ it has been de- 
dared, and is again declared, and wMch we are borne qut in by the 
constitution of the Umted States, that no treasonable design, con- 
spiracy^ or any thing attached to it, can be considered to constitute 
Ae crime of Treason, or levying <^ war. Tobesure it would save 
time for the Attorney to lay the facts before the Court first ^ but if 
hie thinks it would be better to proceed oitherwise, it must have Us 
bearing : the* Court csomot UF.derts^e to govern his mode of pro- 
ducing testimony, u^er the impresssion tl«it no part will be intro- 
duced, but what wis tend towards die fact» 

Mr. WiHT observed,, diat it was ^e irngpessioii on the paft of 
^e prosecution, that this wias the most lucid exposition which they 
could give to the facts^ to lay the events in the order in which they 
occurred before the Court. This was done to give the trans^etia» 
ks proper and just appearsmcer. 

Mr. Hay elucidated. He instanced that ^y should have occa-* 
sion to introduce Mr. Sloddart.. That evidence mig^t be con- 
strued to have no bearmg upoi the case ; but it wouW prove the 
opinion Mr. Burr entertained of the administration. Mr# Hay dia^ 
claimed ax^ intention but that of executing his duty in die prose^ 
eudon f and declared that Mr. Burr might rely on hss humanity, for 
he would prodvBce no testinsony not oilculated to bear upon tfsi} 
act ^ but he <&d think that the overt act would be j^oveh ; and thait 
an the odicr evidence would go to, shew die diesigiu 

.Mr. E. RA»fjoi.PH.r Whatever confidence we may have in tbs 
humapity of th^ gentleman, yet we must see, and we would haiPi^ 
him torecollett, thaf in the commoo course of Eaw, it was not to lie 
expected from, nor did it depend upon him who- prosecutes,^!© shipi|i 
humanity. We are for h^^ Sir. Give me leave to say, ^that al^ 
thoughit is the practice in England, it is not so here, to be sure : fosj 
l^rcyit i&'the duty of the Auomey General to^state^before he iatro-i 
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dll^esanf piece df testimony, what hej^xpects that testimony ^|»rove; 
Ahd it goes even so far as to say, that no evidence shall have weigl^ 
but what is stated beforehandt If the g^tteadiBA were to do so in 
this case, the Court Would be able ^to discover whether it ^had li\t 
tendency or bearing which it ought to have. Notwithstanding the 
Court have declared that diey would not^ prescribe ^ a mode of pro- 
ducing the ^evidence ; yet. Sir, I trust that you will recommend to 
him to produce evide^^ce <^ the facts first, if We have not at first a 
view of the facts, what will the , explanations' av^ i Whoever 
heard of die production of an auxiliary, beicA'e the substance wa9 
brought to view? I hope ]:hat we shall be at liberty to si^press 
wy explanations^ where the £ftct Ims not a|^ar^d in evidence. 
Gen* Wilkinson^s affidavit was here produced by Mr. Hay. 
Mr. BoTTs, having it in his h^ndi addressed the Court* 
I fe^, may it please your JEIonors, very great diHiculty to knowv 
^hat 18 the^best course to pursue, in the embarrassed situation which 
the other Counsd have left us ; or how we can proceed to our own 
advantage, since all hopes of advantage are taken ftoni us. We 
are now left to encoqnter Ae prejudkes which he has excited ; but 
how to encounter them I know not : whether we should proceed 
upon the streligth of authority^ or whether We shaU remain silent^ 
and let tfab unprecedented proceeding t^ke its course. . I have as 
much desire as the Attorney has, for speed to mark our steps ; for, I' 
hate a much greater stake at hand than he has. 

As to what I shaU say on die cotnpetetiicy of evidenc^f I shall 
speak )vhat I mo^ seriously know to be just ; and if I ^ould fail in 
any particulsu- point, I know that it wiU be made up by others. It 
' is much our misfortune to have been led l^ iht other Counsel into 
a partial view of this subject ; in consequence, it b possible that I 
may clash in somethi^, but undesignedly ; <and trust that ia whate* 
ver I niay say^ if wjong, 1 shall be stopped. 

There are four or five propositions w^ich it might he prc^r to 
^scuss, and the paper in my hand* may give rise to them alL The 
main question is, whether this jp^per is eompetexit evidence in this 
Court f On a simt}ar que^atioii before them, the Supreme Court 
fvere divided^ 

Judge M A^sHAt* No, Sir ; the Court wtjre dividtd whether 
^he annexed letter should be considered as evidence or not ; it did 
not refer to the affidavit : that was received* > 

Mr, BoTTs. If I mistsJce not, when this paper was offered to 
^thc Supreme Court, every objection was taken to its oni5.particu«» 
4ar one was, that it w^ extra-judicial ; that it was taken before a M^ 
gistrate who h^td not competent authority: this, however, was 
-pyierrulcd. ^ Another Exception was, that the substance of the affi** 
'^avit relate(l io things which were said by Gen. Wilkinsoii, to be 
^ to the best of his recollection.'' The Court Were divided upon 
itliat also, becauise it was not liberally ceitain : tb^y ^uppos^ that thti. 
Ipui^atsaice, mi^t posssibl^^ ii^^fatOTe ^xsimuia^QSi 9f the case bet 
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fore 9l Jury, wiflioufe the literad certainty, prove fatal to the affi- ' 
davit. 

Sui^sing myself to be now at liberty to go into the eftquiry^ 
whether this paper is evidence or not, I shall proceed and enquire 
^hat bearing this affidavit has on the subject as it now presents 
itselfc Let it be remembered that a Court of examination, as 
well as a Court of trial, must call for the best evidence that the na- 
ture of the case will admit of. If the offence is charged to have 
been recentlyxomTnitted ; and the witnesses are proved to reside 
©o far from the Court, that it is impossible they should be here, 
then viva voce testimony must be dispensed with. But, Sir, if 
Gen. Wilkinson could be here, then is there a man wlio will not 
admit' that it wopld be preferable to any affidavit? and shall a man 
be imprisoned on an aflldayit, when viva wee testimony from the 
^ame, person can be bad? Let us then suppose, that thp circum- 
fitances w^hich appeared to the Supreme Coui% did not admit of 
better testimony-^rwho can deny it ? It has b6en affirmed by the 
test of the highest judicial aiithority ; and yet lipon that authority 
there was not probable cause to commit for Treason ; how could 
at be otherwise* supposed now, ' even were jt admitted ? Time and 
circumstances always haye their particular weight in the examina- 
tion of evidence. We now aver, that GehJ Wilkinson could and 
ought to have been here ; but his not appearing, his affidavit ought 
to be set aside. " -Will you consign a man to a §ungeon on a charge 
of High Treason, Sir, without bail pr raainprize, upon testimony 
like this affidavit? Not only deficient in the point which was over- 
ruled by the Supreme Court, but Gen. Wilkinson dii not say that 
the letter in cypher was in Burr's Tiand' writing; and if l^e was here, 
lie would not say that it was. Mr. Hay cannot, in the strict rule 
of law, say that this is p/jper evidence ; and hg cannot introduce it as 
such. That gendeman is not to exercise his sovereign sway ; it is 
the duty of the Court to say what is proper evidence. ' TVfy propo- 
sition. Sir, is, that no evidence of any nature whatever, ought to be 
taken untU there is indubitable proof that there ^vas war leyyed ia 
this district, (Virginia), and imtilit is proyed diat an overt act was j 
committed by Mr. Burr. ' . .< - . v. , j 

Mr. Hat, interrupting, observed, that the gentleman was again 
^renewing a proposition which had been decided on by the Court 
He hoped genUemen would look to a period when this case should 
conclude, if not, s£ud he ; and we go on in this way< we are 
doomed to spend the reppiainder of our 'days under the walk of dus 
Capitol. 

Mr. BuRi^. I understood that the gentleman who spoke first, 
apprised the Courts that the evidence should come forward, subject 
to discussion ; which woidd be made as the evidence went on* I 
think die gentleman is only going into the nature erf the testimony 
presented. — ^That is the light in whicl^ I view it. 

.Mr. BoTTs. I am satisfied that the Court will have no disposi^ 
tion to stop mei I know, Sir, that you will rather hear too xxuu^ 
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than too little ; and that, in our defence, you will not be so parsir 
monious of time 'as the pubiic prosecutor. I will confine niysQlf tq 
patters of . fact, which grow out of this deposition. I have gon<^ 
through a part of them, but there is a very important one yet re- 
maining. It is, that if it is proved that war has been levyed, the . 
overt a«t mu9t be proved by two witnesses. Now, in the examina- 
tion of these things, the question is, whether we are to go into the 
whole piroceedings of Mr. Burr, throughout the course of his life ? 
Why shoul4 we go put qf the Statute book ? Why ;*ke confession^ 
made out of Couit ? - 

War is constituted by vl fact, or facts. If the war b^ made out 
by fact, every part of testimony which goes to establish, or prove 
that fact, is adiyiissibl^ ; but, every part which does not, is extrane- 
pus. I go not into enquiry about enlistment, officering, arming, and 
the like*-— that I ^hall leave to the other gentlemen; but I ask fpr testi- 
mony to prove such things— or \var has not con^menced, and no 
act of Treason has been committed in the country. The intention 
of levying war, cannot make the act of levying of war. Wherefore, 
then, do gentlemen examine evidence of the intention to commit a 
crime I I am aware, that we shall be again asked-r-Why do we at- 
tempt to escape enquiiy ? We 'do not ; but \ve want it to progress 
pB it ought to do. ' • * 

Mr. BbTTS then quoted the Constitutional definition of Treason, 
as efxpressed in the 3d act, and also in thie 8tl> act of amendments. 
What, he asked, was nieant by thi^ ? Was it, that, if one half of 
the cringe of Treason was to be fpurid in this district, you were to 
look for the other half elsewhere ? No. The Grand Turv's oath 
restricted them to enquire for offtnce^ committed wk/ibi the district. - 
As half an offence was not a whole one; and, a;s Grand Jurors 
-were not to enquire Jbr oflfences committed out of the district ; so, 
fdso, it would be improper to expect, that previous declarations^ as 
ptated in this afSdavit, nic^ out of the district^ should be applied as 
good e\TLdence of facts, said to be committed within the district. 
What is intention ? It is not neeessarily made to last. A person 
Jnight intend to ckrry a thing into effect, but many things might ope- 
rate to prevent it/ Shall a declaration of intention, then, be ever 
received as evidence of guilt ? ' 

It is a general ma^im of jurisprudence, and headed by a Consti- 
tutionsJ regulation, that no man shall be subject to jeopardy of his 
life twice for the same crinie. But we f^nd Mr. Burr hunted from 
State to State ; tried and acquitted ; and so is he tormented with 
continual perplexities. But, Sir, are not these acquittals to be held 
in bar at any future time, for the same offence f In Blackstone's 
Commentaries, 4th vol. p. 3Q3 ; and inTucker^s Elackstone, appen- 
dix, 49 and 50, are cases to prove the necessity of a trial being held 
in die san^e State, where the alledged crime was committed. ' Fur- 
ther : we produce ^n authority to prove what is levying of war. It 
is not only planning of a war within the country, but a co-operating 
in that war ; (see fiast^s Crown Law, p. 96.) Now, levying of 



- I 



<*8) 

war, to compose the act of Treason, must have two witnesses to one 
overt act* This is peculiar to our Constitution* In England, ic 
required two witnesses to. prove the Treason, but one might prove 
one act of Treason, and the other another again. It is not barely 
Aat two witnesses are required toprove the same overt act, but 
the same overt act of Tr^^on* There must be an act^ as before 
obser\'ed^ Intention will not be sufficient ; for that cannot consti- 
tute " levying of wan** But what. Sir, is this affidavit! Does it 
import any thiti^? If it does, it iiyports a declaration or confession^ 
and that is all. Jxow, declaration nor confession does not compose any 
ingredient of an overt act, ui^less th^t confession be made ^* in open 
Court.'* Tliis was a happy provision, to guard a man against the 
malice of an ^nemy. 

In Blackstone, p. 536, are reasons given, why such kind of testi- 
mony ought to be required ; and here we find the subject of such aa 
affidavit as this brought into view. The quality of the evidence is 
a necessary examination, that a closet, or a comer-witness, should 
not be allowed to peijure himself at pleasure. 

With these views we rest, having given our ideas of the nature 
of the proof, and of the amount o£ it, that should constitute the crime 
char(;ed. Before we go any f^utker in the testimony, we presume 
.we have proved that you must fir^t be satisfied that the overt act. 
of Treason was committed, and that by the testimony of two wit- 
nesses to the same act : and further, that Mr. Burr was the perscm 
that, not only contemplated, or intended, but actually committed it,^ 
And not only aQ this, but that Mr. Burr did commit the overt act 
withm this district where he is to be tried. 

Mr. XViCKHAM observed, that the course which the Counsel for 
Mr. Bun* had marked out to themselves, was stricdy within the 
letter of the law. Now, as to what a man has heard froni a man 
^ho did see, or hear certain things, it was no testimony. As to 
.General Wilkinson*s affidavit, we are not af|rai4« in point of fact, 
that the Court should see it. But we object to tiie Court seeing it, 
upon these two grounds. First— rWe wish to ascertain the prinu* 
pk, whether affidavits are to hp read as evidence, at all ? Secondly— r 
wBl they be the same as though the man was on the spot? I pre- 
sume not* Mr. Burr ha$ a right to expect Gen. Wilkinson to face 
him in this Court ; he is here ready to confront him, and his testis 
mony ; and not let him tell his oi^^ tale m, his own way. Again : 
this affidavit, it was declared by the Supi:eme Cofut, in the case of 
Swartu'out, did not contain any overt act of Treason, at all ; and, 
therefore, he was dischai^;ed. Thirdly* — It does not relate one 
single circumstance of aiQr ^ct done by Mr. Burr in Vii^ginia. In 
Virginia, do I say ? It does not relate any act done any where. 
Then, how can it prove an overt act ? Fourthly — He speaks of a 
* letter of CoL Burr ; but he does not say what are its contents* A% 
well at he can make it out, it is so and so. ' .Where is this letter? 
Where is the key to it ? WiU this paper be rea4 to them, wi^^ dj^ 
these mysteries attached to it ? I trust not 
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Mr. Hay recommended to the gentlemen to have patience, afici 
trait until all the testimony was gone through. They might feel 
more satisfied of the f^cts then. What did rfiey know of die facts 
diat could be proved I . 

Mr. E. Randolph. We do not know what diey mean ta prove* 
But) Sir, is that a reason that, to what we do know, we are to give 
no answer ? Ar^ we to be admitting^ before hand, that after what 
they say, there must follow an overt act ? By the 5iJl af Rights, a 
man has a right to be con^onted widi the witnesses against him. 
But how i$ it here ? Instead of a witness, which was attainable^ here 
is his affidavit to be confronted with! Let ;us have the substance, 
Sir; and let us not be sacrificed to a shadow of testimony. 

Judge Marshal. There is certainly a clear distinction be- 
tween the testimony to be received in examination, on a motion to 
commit, and when the party is on trial. This is not testimony on 
trial : this is on a motion to commit It has been said, and welt 
sdd, that upon a motion of %his kind, say affidavit might be pro- 
duced as testimony. « The Supreme Court held i^ as an opinion^ 
that no possible injury could result from a^ plain afiidavit being in* 
troduced ; and^ therefore, that ^rffidavit, so far as it related to the 
case then before them, was admittedf and sanctioned by the Court* 

This afiidavit has been objected, as being inapplicable to the pre- 
sent case. The Court stated, that, uiiless the Treason was estab- 
lished,^ no testimony was admissible, which did not lead to the case 
before proven. First establish the Treason, and then go into what- 
ever testimony might relate thereto. The Ccfurt did depend upon . 
it, that gentlemen would have respected their opinion ; they did 
suppose, that, had this course been followed, it would save a great 
number of questions. 

But it is observable, that ^is afiidavit relates ta conversations 
with other persons— «nd of other persons; and also^ to a letter j: 
'Whidi letter, connected with the testimony that was than laid be- 
fore die Courts did not prove^ any treasonable design. Uidess, 
then,d>ere should be other testimony of the same nature and ten- 
dency, this, alone, cannot be evidence before the Court ; taken by 
itself^ the Court have declared, that it does not contain any evidence 
df a treasonable design, which it must be brought to prove, before- 
it can be admitted in the iight proposed. 

Mr. Hay. Ifeel much embarrassment at the situation into whicfit . 
I am brought by this decision. On the one hand, I feel a strong re- 
luctance to do my duty ; on the other, from the sense of that duty, a_ 
strong desire to proceed, which I must do In that way which my 
judgment shall point out to me, a$ the most proper, towards bring- 
ing this case to an issue ; which I certainly could do„ if not checked 
by the interruption of the Counsel on die other side ; and if per- 
mitted to take the course which the testimony itseirpoints out^ , 
which c6uld not fail of approbation. -^ 

Admitting, Sir, that the affidavit of Oaieral Wilkinson, when 
taken by itself, woujd n6t prove die treasoaaJble desip > yet the re- 
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Suit would prove to manifestation, the propriety of now reading ii^ 
Mr. Swartwout and Mr. Bollman being both in Court. What, Slr^ 
is the object which this Court, and the United States, have in' view;? 
The only object is; to kiiow whether Mr, Burr should be bound to 
answer such an indictment as may be presented to the Grand Jury* 
it really seems to me that their only object is, by dint of long 
Speeches, and numerous objections, to bring us to their own terms, 
Jmd believe that I am not itiistaken. I may be^ and I believe, that the 
evidence which is now before tlie Court, will be i satisfactory proo^ 
of the overt act, and of the treasonable design. Why, thep, shall 
we not be permitted to go on ? And, if the gentlemen please, with- 
but one single word. 

Court. This is not applicable tq the case ; because, without the 
letter, it only relates t6 Conversations ; and, as such, cannot be 
read. ^ . 

Mr. W iCKHAMi As to retarding the proceedings, bt entangling 
Ihe testimony, or in any way impeding, the contrary is our most 
sincere wish. We want not to dictate, but we .^ant the Counsel 
to. go through tlfe testimony to be given, according to law. If he 
wishes to break the rule of evidence, we must say (and is it strange 
that we should say ?) we mUst stop him. I hope diat every testimony 
bf the intention of any act of Mr. Burr or any odier individual will 
be received. Until the overt act is proved, or scinething that w^ 
are satisfied will lead to it, we iriust request that the Court will 
fenforce the law of evidence. 

Mh Bukil. In point of fact, I tare not whether that paper be 
read or not. In deciding of this case^ if any circumstance should 
occur to make it necessary to take notice of this affidavit, they ought 
to be at liberty so to do, if they see proper. 

Mr. Hay- This paper relates to the design. Now, feir, if wci 
prove that the design was to take New Orleans, by embodying 
forces by land and by sea for its investnaent^ what can better prove 
the overt act ? 

Codrt. Is it not well to shew this first ? 

Mr. Hay. If we suffer this once to be dohe, we shall be stop- 
ped at the threshhold of eveiy argunlent, and of every piece of evi* 
dence, until they chopse to let iis go on. 

Judge Marshal. The Court has no wish to narrow the limits 
of the prosecution. They principally wish to recommend the 
Counsel not to offer My evidence that is not applicable; That the 
fact should be prdved in some way or other^ is clear ; and that the 
jparties eann6t all come bere, is clear. There must, to be sure, be a 
beginning, or there never will be any progress made^ If the fact is 
once proved, this may be taken by way of Corroboration. 

Mr. Hat.^ Am I, then, to prove the fact first, and then the in* 
iehtion ? t ain certain. Sir,' that if we are called upon to prove the 
fact first, that the whole tiiale of the Court will be taken up, and we 
shall never be able to get kt the design*/ What are we to do ? 
Will the Court say that any part of the evidente that we shall hrii^ 
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IS hot material ? I know, Sir, that taken by itself, this afiidavit itf 
not of importance : I also know that it is impossible to produce 
the whole scene to view at once. But, Sir, this is our. very reason 
for wishing to prove the design first, and then the fact. , , 

Mr. WiCKHAM. The Counsel on the other side thinks it whpK 
ly immaterial at which end he begins : he will permit us, howe-^ 
yeir, to think as well as himself; we shall expect lum to proceed by 
the rules of law, and that cannot be denominated a waste of time. 
Suppose there were volumes of evidence to prove the intention of 
Mr. Burr — ail \vithout the fp.ct, would be ineffectual. Let him be- 
frill it the right end, and prove the fact of Treason, and we shall not 
interrupt him. 

Mr. Hay then called Peter Taylor^ a gardener, and Jacob Al- 
bright, a labourer of Mr. Blennerhasset's, who gave thtir testimo- 
ny* A letter An cypher, and partly in German, was produced, and 
J)lac"d in the hands of two sworn translators. , 

T e lext evidence was an affidavit of Jacob Dunbaugh, a Sergeant 
in Ji. army, sworn before B. Cenas, April 15th, accompanied 
by certificates— first of Governor Claiborne, that a B. Cenas is a 
Magistrate in New Orleans. This was given on the 16th of April ; 
and also a certificate by the Secretary of State, that W. C. C. Clai- 
borne is Governor of New-Orleans. 

This testimony was objected to from the want of form in the 

deposition. Because, first, the caption of New-Orleans, to wit, 

was not inserted to the instrument. And because, second, it did 

. not appear unequivocally, that this was the B. Cenas who was a 

Magistrate at New-Orleans. 
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On the part of thfe United States, a paper purporting to be>an 
ajffidavit, has bee*! offered in evidence, to the reading of which two 
exceptions are taken : 

1st. That an affidavit ought not to be admitted, where the per* 
sonal attendance of the witness could have been obtained : 

Skily. That this paper is not so authenticaced as to entitle itself 
to be considered as an affidavit. 

That a Magist^-ate may commit upon affidavits, Has been de-r 
cided in the Supreme Court of the United States, though not with- 
out hesitation. The presence of the witness to be examined by the 
€X>mmiuing Justice, confronted with the accused, is cettainly to be • 
desired, and ought to be Obtained, unless considerable inconvenii- 
cnce and difficulty exists in procuring his attendance* An ex parte 
affidavit, shaped perhaps by the person pressing the prosecution, 
will always be viewed with some suspicion, and acted upon widi 
somie caution : but the Court thought it would be going too far to 
reject it altogether. If it ya? obvious that the j^tte);idance of the 
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tintxiess was easily attainable^ but that he was intentionally lutpi 6pi 
df the way, the question mig^t be otherwise decided. 

But the particular case before the Court does not appear to be of* 
this description. The witness resides at a ^eat distance : and diere 
is no evidence that the materiality of his testimony was known to 
the prosecutors, or to the Executive, in time to have directed his at-v 
tendance* It is true that general instructions, which would apply 
to any individual, might have been sent ; and the attendance of this, 
or any material witness, obtained under those instructions ; but it 
would be requiring too much to say, that the omission to do this, 
ought tp exclude an affidavit. This exception therefore will not 
prevail. , 

The 2d is, that the paper is not so authenticated, as to be intro-' 
duced as testimony on a question, which concerns tne liber^ of a 
citizen. 

This objection is founded on two omissions in the certificate : 
The first is, that the place at which the affidavit was taken^ does 
not appear. 

The second, that the certificate of the Governor does not state the 
person who administered the oath to be a Magistrate, but goes no 
farther than to say, that a person of that name was a Magistrate* 
That, for aught appearing to the Court, this oatfi may, or may not 
in point of lact) have been legally administered^ must be con* 
ceded. 

The place where tfie oath was administered, not having been 
stated, it may hate been administered where the MagiiStrate ; had no 
jurisdiction, and yet the certificate be perfectly true, pf conse- 
' quence, there is no evidence before the Court, that the Magis^ 
trate had power to administer the oath, and was acting in his 
judicial capacity. 

The eifecc^of testimony may often be doubtful, and Courts musC 
exercise their best judgement in the case } buty of the verity of the 
paper, there ought never to be a doubts No paper— writing oughtto 
gain admittance into a Court of Justice as testimony, unless it pos* 
sesses those solemnities which the law requires. Its authentication 
must not rest upon probability, but must be as complete as the nature 
of the case admits of. This is believed to be a clear, legal principle* 
In conformity with it, is, as the Court conteives, the practice of 
En^and and of this country, as is attested by the books of forms ; 
and no case is recollected m which a contrary principle has been 
TCcognized. This principle is in some degree illustrated by the 
doctrine with respect to all Courts dFa limited jurisdiction. ITieir 
proceedings arfe erroneous, if their jurisdiction be not cc»)clusively . 
ishown. They derive no validity from the strongest probability, 
that they had jurisdiction in the case, and none certainly from the pre* 
sumption that SeingaCourt^an usurpation of jurisdiction will not 
be presumed. The reasoning applies in full force to the actions of 
a Magistrate, whose jiu-isdiction is local. Thus, in the case of a 
wantint, it is expressly declared| that the place where it was made^ 
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ought to appear. The attempt to remedy Ais defect hy comparii^ 
the dates otthe certificates given by the Magistrate, with that given 
by the Governor, cannot succeed? The answer given at bar to thia 
argument is conclusive^ The certificate wants those circumstances 
which would make itte^tiiftony^ and without them no part of it 
can be regarded* 

The second objection is equally fatal* The Governor baa ccrti-* 
fied, that a man of the same name with the person who has admi^ 
nistered the oath, is a Magistrate, bttt not that the person who has 
^ministered it, is a Magistratet 

It is too obvious to be controverted, that there may be two or 
more persons of the same nsme ; and, consequently, to produce 
that certainly which the case readUy admits of, the certificate of the 
Governor ought to have applied to the individual who administered 
the oath. The propriety of this certainty and precision in a certifi.- 
cate, which is to authenticate any afiidavit to be introduced into n 
Court of Justice, is so generally admitted, tha^ I do not recol- 
lect a single instance in which the principle has been departed 
/rom. 

It has been said, that it ought to appear, tfiat there ^^e two perr 
sons of the same name, or the Court will not presume such to be 
the fact# The Coiut presumes nothing. It may 0rniay notbetho 
fact, and the Court cannot presume that it ig not* The argument: 
grounds upon the idea, that an instrument is to bo disproved by 
him who objects to it, not that it is to be proved by him who offers 
it. Nothing can be more repugnant to the established us^ge. of 
Courts. 

How is it to be proved that there two persons of the name of Ce«B 
nas in the territory of Oileans ? If, with a knowledge of several 
weeks, perhaps months, that this prosecution was to be carried on^ 
the Executive ought npt tq be required to produce this witness; 
pught the prisoner to be required, with the notice of a few ho\u^> 
to prove, that two persons of the same naine, reside in New-Or- 
leans ? 

It has been repeatedly urged that a difference e^sts between the 
etqctness of law which womd be aipplicable to atrial in chief, and 
that which is applicable to a motion to comniit for trial. 

Of the reality of thi^ distinction, the present controversy affords 
conclusive proof. At a trial in chief, th^ accused possesses th6 
.valuable priyilege of being confronted with his accusors. But 
there must be some linjit to this relaxation j and it appears not to 
have extended so far a^ (to the, admission qf^ paper, purporting to 
he an affidavit, slnd not shewn) to be one, 

When it is asked, whether every man does not believe that -thi? 
:^davit was really taken before a Magistrate ,(it is at once answered 
that this cannot effect the cnse,) Should a man of probity declare a 
pertain fact within his own know.Iedge, he would be credited by all 
who knew him ; but his declaration cbuld not be received as^ testis 

gxpn^ b^ the Judge^ who firmly believed bimf gp a m^ wight be 
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believed to bn guilty of a crime ; but a Jury could not convict him, 
unless the testimony proved him to be guilty of it. Ihis judicial 
disbelief of a probable circumstance, does not establish a ^ide in- 
terval between common law and common sense. It is believed, in 
Ais respect, to show their intimate union. 

The argument goes to this — that the paper shall be received and 
acted upon as an affidavit ; not because the oath appears to have 
be^n administered according to law, but because it is probable that 
it was so administered* 

This point seems to have been decided by the Constitution ; 
*' The right of the people," says* that instrument, " to be secure 
fn their persons, houses, papers, and effects, against unreasonable 
searches and seizures, shall not be violated ; and no warrant shall 
issue but upon probable cause, supported by oath or affirmation, 
' ar^d particularly describing the places to be searched, and the person 
or things to '^e seized." 

The cause of seizure is not to be supported by a probable oa*^h, 
or an oath that was probably taken, but by oath absolutely 
taken, * 

This oath must be ^ legal oath ; and if it must be a legal oath, it 
must legally appear to the Court to be so, I'his provision is not 
made for a final trial j it is m ide for the very case now under conr 
sideration. In the cool and temperate moments bf reflection, un- 
disturbed by that whirlwind of passion with wUich, in those party 
conflicts which mos^t generally produce acts or accusations of Trea- 
son, the human judgment ig sometimes overthrown, the people of 
America have believed the power even of coji mitment to be caps^- 
ble of much oppression in its execution, to be placed without re- 
striction, even in the hands o^ the national legislature. Shall a 
Judge disregard those barriers which the nation has deemed it pro- 
per to erect? 

The interest which the people have in this prosecution, has beeii 
stated ; but, it is firmly believed, that the best and true interest of the 
people is to be found in a rigid adherence to those rules, which pre- 
serve the fain^ess of criminal prosecutions in every stage. 

If this was a case to be decided by principle alone, the Court 
WQuld certainly riot receive this paper. Bnt if the point is settled 
by decisions, tJiey must be conibrmed to. 

- It has been said tq be settled in the Supreme Court of the United 
States, by admitting the affidavit o^ Wilkinson, (to which ah ex- 
ception was taken, because it did not ap ear that die Magistrate had. 
^aken the oaths, and he was found acting) it must be presumed that 
this prerequisite was complied with ; tfiat is, that his acting as a 
Mamstrate under his commission, was evidence that he was autho<^ 
rised so to act. 

It will norbe denied that there is muc;Ji strength in the argument j 
but the ca^s do not appear to be precisely parallel. 

The certificate, that he is a Magistrate, and that full faith is due tq 

bis. oatb| implies, that he has beeQ qualified } if his qualificatioQ u| 
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necessary to his being a compkte Magls^te, v^se actiJ are etv- 
titled to iuii faith an,d credit.. 

Ijt is not usual for a particular certificate that a Magistrate ha$ 
been qualified to accompany his official acts* 

There is no record of his c^ualification, and no particular testimo** 
nial of it could certainly be obtained. 

I'hi se observations do not apply to the objections which exist* 

But it 15 said that the certificate is the same with that in Wilkin- 
son's affidavit. 

If this objection had been taken and overruled, it would have 
ended the question. Bijt it wais not taken, so far as is now .recol- 
lected, and does not appear to have been noticed. A defeat, if it 
be one, which was not observed, cannot be cured bj^ being passed 
pver in siience. 

The case in W.ishiagton was a civil csise, and turned upon th^ 
point, that no form oi the coinmission was prescribed ; and, consev 
quently, tiiat it was not necessary to appear on the face of it, that 
it was directed to Magistrates. 

That it was theduty of the Cleik to direct it to Magistrates, and 
he should not be presumed to have neglected his duty, in a case in 
which his perfoi:mance of it, need not appear on the face of the in* 
gtrument. 

That the person intending to take this exception, ought to have 
taken it sooner, ^nd not surprise the opposite party, when it was top 
late to correct it. 

But the great difference is, that the privy examination was a mere 
piinisterial act — -the administering an oath is a judicial act. 

The Court is oi opinion, that the paper purporting to be an affida? 
vit m^de by DunDaugh, cannot be read,^ because it does not appeay 
to be an oach. 

Mr. Hay. It is uncertain how long this trial may 'ast ; it may 
be ten days ; it may be mach longer. But how long soever, Mr, 
Burr stands perfectly at liberty. It is my wish, Sir^ that Mr. Burr 
might be placed in the custody of the Court, so that his attendance^ 
jfrom day to day, might be ensured. I am strengthened in thia 
wish, by a letter ^yhich I hold m my hand, from the Secretary of 
W-ir, announcing that it is pretty certain that General Wilkinsoii 
will be here about the 28th, o)r SOth, at farthest. I am unwilling tq 
announce any thing that might weaken the confidence of the Coun- 
ael of Mr. Burr ; but I give notice, that, if the case is not cOn^ 
eluded this day, I shall, before the adjournment of the Court, ex-^ 
pect that bail will be given to secure his appearance. I now consi- 
der him in the custody, of the Court, and it is their duty to bind 
him over. I was hitherto easy about it > but now I consider it pre- 
cisely as though a. warrant had issued ; and, by virtue thereof, h^ 
Ijjad been brought into Court. 'Piis practice was used dming tlie 
jprmer exi.mination, and I hope it will now. 

^Xf Wj(p&aAH, The geudeww supposes hy this, that he has 
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rfrcady obtained the eflFect of his motion for examination to com -^ 
mit. I hope he does not wish to commit Mr. Burr without bail 
or mainprize during the trial. 

Luther M^rtik, Esq. (Counsel for Mr. Burr). By the 
former recognizance, Sir, { understand Mr. Burr is answerable in 
10,000 dollars, to aay charge that ^ay be made against him at this 
term. Gen. Wilkinson's affidavit, as has been acknowledged,, does 
not in the least indicate treason. — ^Then why should the probabiUty 
of his arriving, make Mr. Burr's appejaren^e to answer, more 
doubtful? 

Mr. E. Randolph. The original motion was, whether there was 
probable cause to commit for Treason. Now, the motion appears 
to be to commit 5 because some time since, probable cause may be 
made to appear. Was there ever such an exampHe exhibited i W^ 
have repeatedly asked for precedents, but they have none to war- 
rant any motion which they have made. If they have testimony, 
let it 6ome ; if they have not, let them candidly confess it. 

Mr. M'Rae (Assistant Counsel to Mr. Hay.) CJentlemen seem 
to say, that the recognizance already entejred into, is a sufficient 
security that he will appear to answer every charge, and not with- 
draw himself under any circumstances whatever ; but, Sir, with 
the Attorney of the United States, I have not that confidence in 
Mn Binr, under eveiy aspect of the case. He was held to bail if^ 
the former appearance ; but remember, it was observed by the 
Chief Justice, that (although only charged with a misdemeanor) he 
was held to bail in a smaller sum than he would have been, had he 
been in the circle of his friends. And now, a crime at that time 
' out of view^ of greater magnitude, is charged, and witnesses present 
and at hand, to support that charge — which must prove the reasona? 
bleoess of the motion to require an adequate security. 

Mr. Wirt contended, that this n^otion was not in ejBFect th^ 
same as the other. The other was to express an opinion, and to 
commit upon probable cause being shewn ; but this is tq bind him 
to answer to the verdict of a Jury. Again, gentlemen are wrong 
when they refer to the other recognizance. That only bound Mr. 
Burr under a penalty to appear to answer to the charge of misder 
meanor ; and if that charge was made, he would be bound to an- 
swer it accordingly. But, by this motion, he is held by the^ Court^ 
who has the power of committing him, to answer to the charge 01 
Treason. It is the same as thpugb the exan^ination was to be held 
in the chamber of the Judge, If it was so held, and the examina- 
tion should take more than one 42iy% would the Judge, inwhoke 
custody he would be, let him go every night ? No, Sir, he would 
require bail for his appearance the next day. Wc know it would 
be so, because it was so done before. Then, I say, that if 
the prisoner was to abscond, he would forfeit nothing but the bond 
for his appearance to answer for misdemeanor. But, Sir, if proba- 
ble cause should be shewn to indict for High Treason, would yoi^ 
aot commit him, or otherwise bmd and secure his attendance, W 
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driginal bail to reeognize him from day to day to awdt ,the ver* 
! diet? 

Mr* BoTTs. The principle laid down is, that although there 
I was an examination into the probable cause of indictment, for Trea- 
son^ that yet the examination might be renewed as often as the 
Attorney pleases* But,. Sir, look at the result of this ; the moment 
you refuse to commit Mr* Burr for Treason upon what you have 
heard, that moment their appears to your view a second, and then 
j. on to a third edition to this volume of evidence : so that ^e over- 
ruling of one motion will not preclude a renewal Upon other- 
I grounds: and thus Mr* Burr is kept perpetually answering motion 
I Sfter motion. But, Sir, you have issued no warrant to appn^nd 
' Mr. Burr. There is no cause yet assigned why he should be ap- 
prehended* There was, in old times, a pratice in vogue, ^at when 
a wonian was suspected to be a witch, to drown her, in order ta 
i find out whether she was so or not : and,, so, you want to condmit 
i G>1. Burr for Treason, before you know whether or not there is 
'■ probable cause of suspecting his guilt* If an Attorney possesses 
this power, he may become Sie engine of oppression to every per- 
: dbh that he chooses to suspect of a crime ; commit, and at his lei- 
;' sure examine the cause. 

\ * Mr. Hay. Mr. Burr stands here charged with having commit- 
L ted Treason, and such being the case, I could not have conceived 
i that so plain a principle would have been so much controverted. 
The chafge is of the nighest natures a charge that affects the pro- 
pert5', reputation, and life of a man. This case has commanded 
universal attention : the business of this examination cannot be com- 
pleted in one, nor in many days. Now, Sir, suppose the doctrine 
of the gentleman to be correct, and this security shall not be deemed . 
necessary, and yet the Judges are convinced of the probable cause : 
j suppose the accuser should, notwithstanding, neglect to ask other 
' security for appear^ce to trial, and the accused should escape r 
Would not this be a source of universal derision ? Would he noC 
\ be laughed at, and scorned throughout the United States ? This^ 
Sir, is a matter of vast importance and interest to the people at large : 
, they have already incurred an immense expence ; every thing is in 
' as great forwardness as possi^)le, to proceed in the case. On the 
[ arrival of our witnesses, the Bill will be handed to the Grand Jury; 
i he will be charged, jiot only with misdemeanor, but with Treason.* 
Supppse General Wilkinson should arrive, and Mr. Burr should 
apprehend himself in danger, (and what is in his heart we know 
\ not) will he hesitate to preserve his life by flight, merely upon the 
penalty of 10,000 dollars ? May it not be said to him — ^^ We are 
about to decide on your case ; it might be fatal to you ; but you are 
at liberty to do as you please'' I Sir, in all cases it is usual to be se- 
cure, and upon certain pounds. W'hy, then, should we not be, as- 
it respects this man? Will gentleihen excuse me when I ask them 
whether they can seriously suppo^ diat all the rules and nieasures. 
which were taken to operate upoa other men, ought to b^ relaxed 
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or modified, when they are called to bear upon Aaron Burr? I see* 
no- reason why he should have ^is peculiar advantage x)ver other 
men like $ituated ; why he should ask for more than the meanest ' 
of those individuals which he has brought into difficulty and dan- 
ger. 

But, there is another reason urged why we are not to require 
bail-— because he has committed another crime * for which he has | 
given bail ! But does this ameliorate his case, because he is guilty \ 
of a smaller crime, that he should not be tried or secured for the ^ 
greater ? In that case the imprisonment may be three days or 1 
three years- — ^thp fine may be three dollars or three thousand -dol- 
lars. Suppose the terms should be made the most easy to him^ 
after conviction ; or suppose he runs, hazard of the greatest, what 
is that to the hazard of his life ? Forfeiture of money, or of liberty, 
is nothing, to forfeiture of life. No man would hazard his life, if 
he believed it to be in jeopardy, for a small sum, if he could escape 
unhurt. 

Judge Marshal. It is the interest of the Court to decide in 
this, as it would be in every other case. When application was 
first made, bail was required. Ihe Judge examined the testimo- 
ny, and thought that there was not probable cause to commit for 
Treason ; but, that there was probable cause to receive Bail for mis- 
demeanor. U'lder this impression, bail was not required to that 
amount which it would have been, had the impression of the Judge • 
been, that the other crime was committed. It was, therefore, 
thought that lO,000 dollars was as high as circumstances pointed out 
to be necessary. But, certainly, this recognizance, for a misde- 
meanor, was not thought to be sufficient to cover both the other al- 
ledged crimes ; as this also, or a largier sum, would have been 
required, except that sum should be considered enough to cover 
both. 

If, then, in a view of the testimony, there should probable cause 
be afforded, it would undoubtedly be the duty of the Court to take 
cognizance of it, and judge whether the person ought to be commit- 
ted or not, or what amount of security ought to be given. But the 
testimony is not gone through ; the Court, therefore, stands in a 
peculiarly critic^ situation : they know not whether there is proba- 
ble cause or not. 

Now, the case differs from what it would be out of Court. Out 
of. Court it would not be known what was the chirge against him, 
and the Judge would proceed to decide upon the crime by the evi- 
dence ; but, whilst the^ party hears all diat is going forward in 
Court, there seems to be a stronger reason to take measures with 
aaution. The situation of the Court is delicate : it is not in the 
power of the Court to refuse to detennine a motion when made 
to it, and yet there is an impropriety in this case for them to act 
and deliver an opinion. Sppose'the Court determine upon the 
fact and :he law-^this fact and tJii$ lw% will go befare the Grand 
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Jmy: npw, if there is^ a probability of its goitog before tbc Grand 
Jury this term, the Court sees good cause to suspend its opinion ; 
because it seems to involve ah Opinion on the fact, when that opi- 
nion cannot be given for want of evidence. Nodiing but absolute 
necessity could incline the Court to give an opinion Upon it. 

In the state of things which itbw appear, the Court is exceed- 
ingly inclined to increase the bad under which Mr. Burr is held : 
but, to increase it under the? situation which how appears, ijt would 
not do, without its being considered to involve no sort of opinion 
as to the probable cause f and, also, because of the effect whiph it 
might be suspected to have in the future progress of the case. 

Mr. Hay. Certainly ^ we do not expect it. Jn fact, if CoL Burr - 
should give security in an adequate sum to attend from day to day, 
w^ will be content to wave the subject for the present ; and if Gen. 
Wilkinson should arrive, then the cause may go up to the Grand 
Jury without any previous examination. 

Mr. ^uRRi I shall not admit of the necessity of baih I shall 
forever deny it, because I find myself supported by the Constitu- 
tion, which says ** No person shall be arrested, but upon probable 
cause made out by affidavit." Then, Sir, I am riot arrested; and 
they cannot arrest my person unless they^ should prove, upon affi- 
davit, that there is probable cause. 1 cannot be called up until I 
am arrested ; and I cannot be arrested without a warrant, when I 
shall have a r^ght to demand bail ; when the Court will have a right 
to hear what can be said upon the subject. However, Sir, it is my 
wish to relieve the Court from the embarrassed state in which they 
evidently are : I will do any thing to relief them, in my power. I 
will enqtiire, and in a short time shall be ablfe to say wnether I can 
give such bail as will be satisfactory. At the same time I deny 
the legal necessity of it. 

Mr. BuAR said thatj of his owti fortutie, so much had been 
wrecked and torn from him, he could not calculate upon procuring 
bail to the amount of a dollar, either here or any where else. 
What might be expected, therefore, was of friendship. He Men- 
tioned the sum of 10,000 dollars which was accepted. Mr. , Hay 
iibwever lilought 50,000 dollars more proper. 

Messrs. W. Langburn, T. Taylor, John G. Gamble, and Lu- 
ther Martin, were accordingly receiv'ed as security in the sum of 
2,500 doLars each, fof his daily appearance. This, with the for;^ 
mer bail, made the whole security to be 20,000 dollars^ and a lik^ 
sum himself. 



MONDAT, June 1, 1807. • 
On the meeting of the Court, Mr. Hay observeci, tha: he had 
not yet heard any mbre of Gen. Wilkinson. He had, however, 
got the return of a number of subpoenas having been served qn 
persons in Chilicothe^ who he expected might be here by Wednes- 
day. His wish was, that the Grand Junr would ^nti»uc thoir 
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Vety great patience. But in the present state of expectation, be 
was unwilling to go into tlie case. 

TUESDATy June 2, 180r. 
General Wilkinson not yet arrived — No business done Ic-day. 

WEDNESDAY, June 3. 

Nothing was done or said this day but calculations and surmisingd 
respecting the delay of General Wilkinson. On the part of tho 
brosecution, it was suggested, that, if he preferred travelling on 
norseback (the only possible mode of travelling by land) from N. 
Orleans to this place, to that hazardous and uncertain one of the 
water, he could not be here for ten or twelve days yet to come. 
The distance is 1370 miles ; allowing 30 miles a day for continua- 
tion, and all hazard, it would take from the 4th of May till the 18th 
of June to complete it. He could not, frap any knowledge which 
had yet come, have started until about me 4th of May. It was 
suggested, therefore, as an adviseable step, to adjourn the Grand 
Jury for about 15 days, which would relieve theih from their pre- 
fieut daily attendance, iand afford a better prospect of proceeding ; 
since it was desirous^ for various reasons, (die witnesses being near* 
ly all here at a considerable expence) to conclude the business at all 
events, during the present term. 

Mr. Buait, and his Counsel, contended-— that, if due measures 
had been taken. General Wilkinson might have been here ; that de«> 
lay was, to them, very disagreeable, as they had witnessiss atte;nd-' 
ing ; that if the Grand Jury went to their homes, perhaps some un- 
fortunate or pecuniary circumstance might detain some one of them 
from the requisite punctuality of returning. These, and many 
otii€T circumstance, rendered any delay unpleasant. 

' The Court signified their acquiescence in whatever might be the 
pleasure of the parties ; as also did the Grand Jury, whose Ivill was 
consulted. Uultimately^ the Court proposed an adjournment of the 
Grand Jury to Tuesday the 9th inst. at 3 o*cock, in which all par- 
ties acquiesed. 

Mr. Hay said, he was venr certain that Gen. W. was on the road^ 
and that nothing but death could prevent his arrival with every, rea- 
sonable expedition. . " ■ 

TUESDATy June 9. 

The Grand Jury appeared, agreeably to their adjcnimmcnt. 

Mr. Hay rose, and signified to the Court, die extreme regret he 
felt at uot being able to give any farther information, relating to 
-General Wilkinson, than heretofore. He produced an article, taken 
from a Norfolk paper, which stated the arrival there of a vessel, in 
27 days from New-Orleans ; a gentleman who came passenger iu 
which vessel, was in company with General Wilkinson on the 12th 
of May, and that then there appeared to be no preparations making 
by him for a journey. It was, therefore, Mr. Hay said, most pro- 
bable, that the messenger had riot then arrived j for^ he was well 



( 61 ) ^ 

assured, and the affidavit produced some days ago, corrofcoratecl 
Aat opinion, that General Wilkinson was holding himself in rea- 
diness to obey, instandy, any order from the Government, whigh 
might be given. On tl^se grounds he wished a short postpone- 
ment ; which, if it extended to Saturday next, might give opportu- 
laity to some additional information. . 

Mr. Martin produced a corroboration of. the above fact. Sa-* 
turday having been objected to by Mr. Burr's Counsel, die Court 
adjourned the Grand Jury to Thursday. 

Mr. Burr desired that the Court would take measures, for the 
production of certain papers, which might be very serviceable ta 
him in the further prosecution of this case. One was a letter re- 
ceived by the President of the' United States from General Wil- 
kinson, dated October 21, of which he had spoken in his communi- 
cation, made to both Houses off Congress last session* "JT^e others 
were, the orders issued from the War and Navy Departments, by 
order of the Government, for the apprehension and destruction of 
certain persons, and arresting certain measures, supposed to bey 
transacting at, and about the Mississippi Territory : which orderai 
were issued in the months of November find Decetnber, and, per-- 
haps, January last. The orders from the Nav^' Departi^ent he had 
seen : they were, to destroy him and the persons wit^ him, and 
sieste the propert}^ The evident ne<?essity of these papers had in 
duced him to apply to the Secretary of the Navy, while iii Wash- 
ington^ who unhesitatingly declared, tliat if he would gjet on© 
of his Counsel to write, he should be provided widi a copy. This; 
he had procured to be done ; but the Secretary had altered his^ind, 
and refused what he before had promised. Now, how to proqure' 
those papers, but by application to the Court, and from die Court- 
'to those Departments, he knew not ; and, as to the letter of Gen^ 
Wilkinson, he could see no order which could be taken, bi^t by subV 
poenaeing the President. However, as to that, he should have, jip. 
objection to save the trouble, if the papers could he obtained. . 

Mr.i E. Randolph said, he had, at the suggestion, of Mr. Burr^ 
written a letter to Mr, Smith, Secretary of the Nav}", requesting a 
copy of the order. In answer to which, Mr. Smith wrote,^ that the 
orders were given to the officers for whom they were particukrly 
intended ; and, therefore, they could not be sent. Col. Van Ness,^ 
who was here a short time ago, did say, that, to his knowledge,^ 
' there was an absolute and unconditional promise on the part of Mr. 
Smith, to give a copy of the order, when called fbr^ It has beeq^ 
seen, however, printed in the Natchez Gazette. ^, 

Mr. Hay did not know htyw the papers in question could opemte 
©n the case, or what part of it they woidd apply to, whether on the 
motion to commit, or on the trial. He: supposed, as to the letter o£ 
General Wilkinson ta the Executive, that the cojximunication to 
Congress being in Court, tbQ letter was included. Then, of what 
avail could a subpoena be. If, however, there were^ any papers, of 
Sisxy description, which the gentlemen. woAild ng^me. as \;u^ul tq their 
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ftmmt^ he would pledge tuBaself to exert every nerve to procus-e * 
it ; but, as he could 3ee i)0 possible bearing which those in question 
cg^d have, he must require, that, in order, by ^very possible mcans^ 
to^ave time, the papers should be put in possession of the Court > 
and, if they should think proper to submit any part of tht m to the 
Ju|y, as applicable to any part of the case, he should npt object. 
IJe could see no object or cause for this motion, but as one of ten 
thousand that would b^ brought, he supposed, to distract, inste^ d of 
inform. 

Tae CfPurt observed, that the motion being m^de now, i^ight posr 
sib'y save tiiue ; which, in a subseqjient st 'ge of the proce^ ding, 
n^i^ht cause a delay* 1 he production of the papers m^y be desira- 
ble } but, a$ to a 2}ubp/Dena, an ar^nent might atid would be necessary.. 
^How f^r it was right, and in what case a sub^Jiqena of this nature 
coui(£be granted, the Court were undecided to say,. It might de- 
pend on the efficacy of the testimony expected. lifsome manifest 
inconvenience would attend the party subpoenad, then the nature 
of the paper required should be shewn. It was presumed, that the 
t€ason a subpoena was moved for, was, for fear the papers in ques- 
$:iqn should be refused* Is the newspaper, in question, in Court ? 

Mr. Burr* It is not : but it h^ been seen by several gentler 
Tdtn* We are pj^pared to go into the argument on the subpcen^, 
and on the necessity oi the' papers. 

Mr. Maetin said, that no officer of the Goyemment was wanted 
here, but the official papers were wanted. 

Mr. E. Rand6lph. The n^otion injtejided was, that, if Mr. Burr 
should find it necessanr to obtaui a subpcsna, he might have the 
power to call for it. But, if ai^ngemems could be made, to pro- 
cure the papers, the motion woulc^ be waved* 

Mr. Hay had not yet heard gentlemen say any thing of the mar 
tcriality of these papers. 

Mr. WiCKHAM- The information which the Counsel have 
from ]\^r. Bijrr, gives ground to believe that they will be material* 
^e thought it would be better to make thq; motion, and then let it 
^nde!:go what modification might be thought proper. Copies only 
of the orders that had been given from the War and Navy Depart- 
ments cQuId be expected, th(' originals having been sent away i but, 
as to the letter of G«neral Wiikiisson, they wished to see the orig^r 
i;ial, although no doubt could be entertained of the accuracy of the 
cony, — No doubt a fair copy would be sent. But, suppose General 
Wilkinson should come here, it will be necessary to meet him witl| 
Jiis own hand-writing, a copy of which letter he might deny* 

Mf* tlAY. From these observations, he would retract every 
|u:comm0datiQn which he had prQposed, and let the Counsel go oi^ 
in their own way* 

The Court supposed, that if the letter referred to was a document 
in the office of the Secretary pi §tate, appUcA^oa to ihat Pepaitmenl( 
jaight procure jw •/ ■ 
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Mr^ WiCKHAM supposed it wfts not deposited there, because 
li^nerai Wilkinson s^^id it was in part personal, and in part confi- 
dential. 

M^» Hay» THen^ if it is a private letter, how can the Court ask 
for it i They cannpt compel, any individual to exhibit private coir- 
respoadence. As to the papers, he would exert himself; and even 
respecting that letter, to obtain thorn, as he had before said, if they 
were to be put into possession of the Court. As 'much tiine had 
already been spent, he would do any thing to haste towards a con- 
clusion of this case, and he really hoped that gentlemen on the other 
side would Join him. 

Mr. E.Randolph was as desirous of saving time as the gentleman; 
but if a little preliminary tim was taken, it might tend to remove 
obstacles which, in going on, might be of magnitude. He did be- 
lieve that, if the Court were in possession oi those papers, what 
was novv merely suggested and ideal, would be proved clear as the 
day., 

Mr. Bqttb hoped, that the Court would say, that it was time 
^r ttie numerous obstructions, which the defence had experienced, 
tp he r^m.jved ; j|id that they should have liberty to speak and pro- 
ceed in that way which a case of this magnitude demanded ; and 
pot always be hearing frcR> Mr. Hay about waste of time, delay, 
i&c. when that gendeman himself rose to speak twelve times to any 
otfier person's once. If any gentleman attempted to answer him, 
then he talked about consumption of time. In a case of such im- 
portance ; nay, in any criminal case, Mr. Botts said, this was the 
Ifrst time he faad ever heard the Counsel for the accused charged 
with an unnecessary waste of time. I}e trusted that they were as 
tenapiouf of ^me as the Attorney; but the duty they had to per- 
£bnu, they were wel) awitt% of: and that duty, conscience bound 
them to execute ^to their utmost powers. He wished to end these 
complaints ; which ougl^t, with justice, to be retorted back upon the 
gentlei^an hims^^ It was hi^ desire that the motion should be 
made, and the arguinent proceed. 

Judge Marsh Ai. said, that if the Attorney was satisfied that the 
Court could issue a subpceiia duc^s tecum to. the President of the 
United States, tJ^cre was no need of afgi'ment ; but, if that was 
doabtf)|l, and as the Court were not satisfied, not having thought 
upon the subject at all, they did not choose to take any step, either 
positively or negatively, oi) the motion ; and were desirous of hear- 
ing the Counsel on both sides go into it. 

Mr. Hay f^gsun repeated, that he was willing to obtain all the pa- 
pers the gentlei^en wanted, and shoidd take suitable measures for 
that purpose. ^ 

Mr. BpTTi? said, ij: would take four days to communicate with 
Ae Executive ; beside? ^hich, two days would be required to 
make tt^e nep^ssary copies, and prepar.e them for sending, even if 
the Executive should be willing to send diem : but suppose he 
jSl^ould Q0t be iviUip^ to seud tl^em I If be refuses.:^ as has already 
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• 

been done by one Dcpirtmrent, then there will be a delay of six 
days ; which, at this stage of the proceeding, flight be of great im- 
portanc^. 

The motion intended to be made was then read, and the Court 
decided to have argument thereupon to-morrow. 

♦ M l I ■ 

WEDNESDAT, June 10, 180r. 

Mr» Hay informed the Court and Counsel, that in conforaiitjr 
to what he had said yesterday,' he had written to the President of 
die Unitod States, informing him of the motion that was about to 
be made, and soliciting that all the papers suggested might be sent ; 
at the same time stating, that they would be reserved only for such 
uses as might appear to be necessary. An answer might be expect- 
ed in five days inclusively, which would be before any cHscussion, 
if engaged in, could require it. ' 

He was satisfied, however, that when the papers arrived, it would 
be found that they had been contending about nothing : it never 
can he important under any possible view of the case, if the ques- 
tion is rightly imderstood by me. I shall state to the Court, that 
it IS my intention to propose a preliminary question, which respects; 
the right of Mr* Burr appearing here as he does ; but as it is not 
necessary, at this time, to discuss even preliminary topics, I shafi 
be satisfied to wave it, if the gentlemen are willing to await the re- 
sult of my application. So much time wiU be devoured, and to so 
Httle purpose, that I confess that I am very imwilling to enter into 
. the discussion. I hope gentlemen will believe me, when I declare 
-that there is not the least disinclination in the government to fur- 
nish every document in their power respecthig this' prosecution* 
After th^e declarations, I hope gendemen will not press the ques- 
tion merely to display their talents or their zeal for the accused ; if 
they do, they shall have an opportunity of doing it to their heart's 
content. 

Mr. Martin. The gendemen on the other side know how 
long the time of the Court they can, or will take up: we know not 
their intentions, however sensible we may be of their talents : but 
the gentleman has gone farther than he ought, when he expressed 
what our intentions are : it is enough for us to know them our- 
selves. » 

Mr. WiCKHAM. We do not wish to bring the President of the 
United States here, unless he wishes to come : if he chooses not to 
come, all he will have to do^ is to send us the paper wluch Mr*, Hay 
sa}'s he is confident he will send. But, Sir, it is very possible Mr. 
Hay might be mistaken on this point. On the possibility of a re- 
fusal, it is, that we frame our motion. As to the^ display of talents 
and zeal, I suppose the gendeman will exhibit his proportion^ as he 
has commonly d(me, and is very capable of doing. On the possi- 
bility of the government taking different steps from those so flatter- 
ingly anticipated by the gendeman, I must continue to express my 
wish that tlie process might issue , and that it may be oposid^redi 
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^that the produce of the letter in question shall be sufficient to rent-* 
, der the personal attendance of the President unnecessary ; and that 
k the letter and other papers shall be put into the possession of the 
Court. 
The Court decided, that the Counsel go o^ with their motion* 
Mr, Martin rose to enquire, whether is was confined to the 
I process for the attendance of th^ President of the United States as 
i was yesterday suggested. 

] Judge Marshal. That is not all, but it respects the producdoti 
of the papers alsp. 

Mr» Hay observed, that he considered Mr. Burr as not standing 
: hefore the Court in that situation which he ought to do : he was not 
^ authorized^o ipake application to the Court for process at this time* 
I This preliminary question he presumed to be in priority ; and, if die 
I gentleman wished to discuss it, it might supercede the other« He 
wished the pap^s to be stated to the Court* 

Mr- Martin read the motion, and the affidavit of Mr. Bum 
The. latter is in the following words ; (the motion was grounded 
thereupon.) 

^^^vs ^^^^' 1 ^'^^^ ^^^^^ ^^ ^^^ ^^^^^^ ^^^^^^' ^^ ^^' 
J/Unite^tates. J ' cidt.mdDhtrktofTirshmu ^ • 

■ Aaron Burr maketh oath, that he hath great reason to believe 
fthat a letter from Gen. WiUcinson to the President of the United 

States, dated 21st- of October, 1807, as inentioned in the Preai* 
dent'sMessageof the 22d January, 1807, to both Houses of Con* 
gress, together with the documents accompanying the said letter-i 
f and copy^ of the answer of said Thomas Jefferson, or of any one by 
his authority to the said letter, rnay be material in his defence in 
the prosecution against him.— And further, that he hadi reason to 
^lieve, the military and naval orders given by the President of the 
United States, through the departments of War and of the Navy, to 
the oflScers of the army and navy, at, or near die New-Orleans sta- 
'^tions, touching or concerning the said Burr, ot his property, will 
jaiso be material ija his defence. ikARON BURIt 

, Sworn in open Courts 10th Jvne^ 1807* 
i' ' W. Mar^al, Clk. 

' Mr. Hay. The motion which has been made by Mr. Burr, if I 
^understand it, is — ^that a subp<£na should be awarded by this Couit 

or the purpose of forcing the attendance of the President of the 
Hited States, who is to bring with him the original letter, alledged 
to have been written by Gen. Wilkinson to him, and afterwards 
by him referred to in his communication to* Congress. Now, Sir, 
1 contend that this motion is premature : that Mr. Burr in the si* 
ation he occupies at diis moment, is not authorized upon legal 
Principles or propriety to require the interference of this Court to 
po obtain testimony (I will say) of any description. .What is hb 
tetution ? He was Committed for a misdemeanor, and afterward^ 
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teiiogjftized to appeiJr here : Yikh now lierev^tid only for' the ptnr^ 
pose of answering that recognizance. No bill has been fonnd 
against him j lione Hiks yet been sent to the Grand Jury ; all that J 
can be said afeout it is^ that he is here to answer any charges thstt 
inay be exhibited against him; Thus shttated, he applies: for a 
subpoena; and what will be the consequence if the 'President does 
not attend here, if the process should issue ? Why, an att^hment 
may issue to force bim^ to appear. 

rfow, Sir, 1 lay down this broad propo^on ; in orde'f to shew 
that no person accused of a crime : has a fight to apply to a Court to 
procure the attendaAce of witnesses by any process of that Court, 
until he is (At his trial: and that is hot until the Grand Jury have' 
rettuned a true bill against him, and the prosecutor has announced 
his intention to proceed with the trial If this is hot cbirect, wiB' 
gentlemen be pleased to point out that clause of tlie Constitution or 
, laws, Common or Statute, or any thing which can encourage them Kf\ 
make this motion. They may seatch in V2iin, even amidst all the 
mazes and intricacies of the~common law. The 8th i nien€lment to 
the Constitution, is the only thkig that comes near it ; and that 
provision^ olily relates^ to the period of trial, and not to any 

freliminary steps, previous even to a bill having been-submittedd: 
t never was intended to be applied to the time of arrest, trans- 
portation, or previous examination of anofender. The object ol 
this provosion is^ to secure to every man an impartial trial: but en- 
quiry is not trial : a trial is the state of the case, when submitted 
to a Petit Jury, who pass upon the question of life or death. Whei| 
the case arrives to this awful crisis, then the provision of the Con« 
sthutioh give a right to obtain coQipuls<!)ry procef^s to t^Ttain wit* 
nes^es, and allows 6f Counsel for the defence* It it true, that eveii 
in this insipient state, there are Counsel : not two Counsdi, as the 
Constitution provides on a state of trial ; but here are four ; and hoi 
Only of this State, but the legal talents of anodier State have been 
engaged. It is also true, that he has had the behefit of subpoenafl 
frcm the Clerk's odice, to obtain the attendance of witnesses ; but thii 
was gratuitous in the Clerk ; he was not obliged to furnish tht-mi 
and, if he had failed or refused so to do, there could have been nq 
official blrme attached. Therefore, we infpr, that this constitutional 
provision is not applicable at this stage of the case; 

Now, Sir, let us suppose that the President was to come herJ 
with the letter m his pockety t^hat would be the consequence ^ H< 
is called away from the business of his country, to \^hich he k 
bound to attend. " ^ 

Mr. WiCKHAM. The question is^ whether a subpcehfl eluc^ 
teeutn cah'be taken out or riot ; ^id, will operate \xp(xA. diea^ paperj 
with the personal attendaXK:e of the Ptcrid^nt? , 

Mr. Hay. I know it, Sir : I was proceeding to sheyr the impro^ 
prietyofthis question in its premature situation. What will tfai 
gentleman do with the President stfter he comes h^e, not saying i 
word about tibe great inconvena^ce which his absence from tld 
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tioR. It cmht an»We^di97«[ij^If alone^ hee»ftge, if ibe«ial 40e% 
«5t com« oh; there e&n foe no enridence whatev^ g* v«liJ And, *ir, 
can the Court or Counsel, ieamed a« Hief ^rev pmezMi to mAA-^ 
liate wems ? Can diey say di^ BiHsy or ttiy Bill «^ tfe foond by 
theCfCand fttiy? Wiilthef M3r th^tke trial ^ tak« {vlbc^? 
Will diey even sa^ that Bilk m& be <giv4eqi to ihe Orand futy? 
There id reasovi^ to be sure, to b«li«v« ^kat it miH ^ake pUu>e; ft 
surely will, if Oeiii Wilkintoa arrives, of wbkk'iii^ve ttot ti^ 
sm^sllest doubt, fro!» My recemla^itiaialtion. ^ 

Afiother drcumfitaRce might be ocmAd^rtd^ tmd On if^Wh the 
}nierbaiurity of the a^^plkaticm is evident. Can ^he Covm^ m ^s 
Mage pf the buslne«e, et^eti aflowin^' diat the tiisd will tKk« j^laee^ 
name the tiiM rju^Hen this witnees «lii# be irequiried td^'iiteeAd.? Is 
thetie any record mi4e on die eubjet^ of trfd? If «he dity Wis 
iHnaed, and he sivo^d attend, h<|^^^\^er (»0baMe it might be, y^^ ft 
iB ntit certain 4uit lie ml^ be li^atited ^en during the ^reiex^t «ee- 
sjott* Nay, the v«iy lahguage <>f the proceee, prov^ "diit no ev(« 
dence can i^ called uiu^ idie seemed 'is put on his $i4aL 

Itnii^W^id,dMtdll6feo€im9ny«ttghtbe wanted, ftieftsttlie 
«Aotion to ccJttunit sliould be i«iie«f^d* ^ It certainiy wS be renewed 
if Cpea* Wilkifisoit doe^ not asti^e^ S«rt; dler^ ie no' «nldi motion 
b^3fe the Courts asudif there Wfi»^tlie accused eouM have no dam 
«ipoh process to confipdi his witnee^s to attend: this Coiut nos- 
«e99es^ in such a stage of ^ eXMMi^atidti, tio powers different ^it^ 
a domnfiit^g Ma^[^^rflte^ who^ eoi^ iiot #$^ftrd process, because he 
haa^ot|Hef)OW^toCoRtlmteaiiiotion« 8ir,j[afl^ yourself, whether^ 
if «uc^ « cinmmstj^iee'WftS to oce^'itf yoiar j^ham and -an appl- 
ication ^4iiiii nature was to be inade tp you, would you order pro- 
cess to issue^ SHcii as is tiow asked fer f ' f dunft f c^ answer that 
you would not c atidif yoi^ wo^^«ot tfiere, why eljEO^f^ It be «l^ed 
49f you kal^, whie»your powers iti% precisely ^ same f Wi^sses 
do voluiMflri^ attend 4a eaamifiation {)revlo«ffi to oommi^aieBt^ 4o be 
«are; It is right, ^th lapoA prific^es <)f faw^ffid h^imaiiity. ^ is 
im^onabiy die praetijc^ to hear any ^estkisony 4iat ^dhall be produeed 
by 4lie aGoused4o<ppov«ki!noeence«6 ii retscm why he ^ould «ot 
tie <iiCMiiiiiiiet»d w i<e^ogni«ed to trisS. AAd4s it imK ^ao iti tMa 
4»se^ Aiiyitea^aNmy wifllbekeard M^out «fjppotfkk>n ^ 4m, difit 
49ea4iot ^fove <d>e iprop procesa to «o«^/«ne^-<- 

laioe en ^sneh «itainina«on: Mo kistanoe, fTir, ean be feUnd in ju<» 
dk^^piapeeedbi^, where a Magistrate 'ha$ poetpoiied ^e commit* 
ment of a j)eps«» -ehai^ged widi 4i ei4ilie «poft 4bift 4iaclaradoQ, that 
Im; 4ias «rilii€^# which, i^he^ wiH deM- Min* /I%ey fIB be 
liearA "Wtien'^iey appear, -aild^ieir^ot4p]pfii?F^ p04!t ^^ p^« 
>«Dti(ti€ foiiiiii^M!iiti»'reoogn(feaiieef 

•Befell I $(k4own, f beg ieave«ao9t seiSoujrtyto d^k^ •'diat my 
oHect is only to save time* I do verily believe, that ^he ^peun^ei^ 
ia»od ^ik'f wis be isodttced wMhia«fc ^ -tii^t^t ' OhjU' Sir> Jtiont 
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idt^pne ks^out, that the matetialitf of ^lese paj^rtrius^ver^ uras"* dbccK 

. vered tmiO; tt^^ paosnent? llit exijrteiice ofthb l^er has been 

fliiinQimced long ebough, and th«re »> no doubt but the'.gentlenika 

-]cnew of itf. Why then did the motion iiot appeftraDCmer i - , 

V .^Mr* WiCKHAJf* • I wiU ttot inquire whether the object of the 

^Pjfileinan is to saare, or fb gain time 5 every gendeaiati must draw 

tii hwxk .conclusion upon that iaidbjecti Yes^^erday, notice , wais 

i^ven; tiiat this moticm Would be made,- and the Court then agreed 

•j^,hear^rgunlfenft i^ it* . The reason, Sh-, that .we did not mdkt 

applicatioii to the Clerk of the Couitfor a subpoeiia in diis case,. a» 

.^ellaslor^lpthers iiirhich har^ been taken out, 13, that there could 

i.be n9 ndodiifiisatiQQ in any procesa he c«ii issue : it t»ily getesto 

, comms^d th^ per.sonal attendance ; but we wish to see. the papers, 

/•and particiii^ytiife letter^ s and^vtherefore^.le^tthe Prer 

.^dent ^H^ijddtiegl^et to bringtheee papers, thinking ^munnec^^ 

(^a}y,Ve wisfh.die §ub{>ffina to 'exfx'ess our desii^e that be aboidd 

Jin^g them. Bujb we requi^ not his personal attet^danioe- : a^ we 

.want is,.i(jhe priginal letteti, md copies of the ordens*. . 

Sir, Mr.Hay ha^ d^iii«$hed the operation: |]ff the subpoenas 

'^grax^ted by dbe i31^r^,td no^iig ; ^ey coittmh no compvisoiy p]:x>- 

/cess^i land yet obsei^e the importance he has attached to du^ra. 

He has eactende44iis doctriiie so fiibr,aa to say, that thiSf acci^sedman 

is to be bit)i4^ Wore this Court) «nd yet cannot call for any.pro- 

cess to release, himself, by shewing bis innocence* Will not the 

/^endetaaii aUoinr others the sa^ie latitude which he takea himself ? 

yVe need oidy for our justi^cation to refer to his {Practice, if f/ be 

right* , Have notsubpoena aftet subpoena been taken out by him in 

ttns case? Are not a great number pf witnesses brought here, and 

who attend from day to day ? Aixl. under what audu^rity b thisi 

It is under the authority 01 this Court, at his.inaifeance* a And I 

would ask the gendeman, cm what ^principle he cask refuse the aame 

toMr. fiurr? Is he tobebout^ hand and foot until he hears 

t what witnesses Mr* AttGmty will please ta proidbce towaisds his 

.cpnvip^n? Sir^every argument whidh goes jxi shew that ti^^. are 

^ijiot entided to a s^bpoena> goes to. shew thatihey are not ;/asjWe con-' 

tendthatwe are equally entided*. We contend thafcwe arje entitled 

. to the benefit of the C<mstitigitional provisic^, to €bma witnesses ip 

wocead to a &ir andimpartiid trial, by requiri&g tfae|)roQess^ die 

. lDourt» Can so i|id»stroua a doctrine be /Su{4)orted, aathat Mr»-Buir 

« is not to ei;amii^ a witness in his onn behalf f It m^ust becopsidei^ 

that he vcftjldbav^arightfto callupdnm^y mewpr^aBiittogij^rci tearti- 

J monv dn>is case : Then t must aa^, what can be tHe i^eason on which 

4 $i|^p«pri^ j^'o^ll^^Aised i Nay :. is it not ifaf jna^ce of com- 

. n^kting l^|j|^st^ai)e$ to is^ae^pr^cess for^ sttmism^ qi witnesses 

to examine? It is, I will solj y ^BiiJc^a^^poiatttf^fa^^ 

ij^on wl^di iti call now ;be demjif d^ A^d yet we w» ^M &te ift 

fio prec^nt . < \ . . ■/.': 

[n^WifiKHA^]; here leje^d to jdi^ ease of SmidijindQgde% 
^"^l^^^c^k, before th^ CircYiit Court : ftt^ent^ui^ Pater* 
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^n and T^fti^agc* Sabpceaaesi&dbteiiiafcenolitbeF^c Aein[dic!t> 
ment was fotod, Gomimbding the atlendaiite of Mr; Madison^ 
General Deatbom, and- .some others resicMng at Wasbingtoi:^; 
which were served on these persons, astd .tbeir etpeii^tcs tendered: ♦ 
but, they I'efuseki to attend to iiiie^rooess, Accprdm^y^ attach- 
ments were moved to issue for non-attendance* Arguments wtgirfe* 
heard : the cSteufie offered, was, disjit they were detaipied l^ cbtn-' 
mand ^ Ike President upon eaEecutive bumess. Here no j^stdon 
doubted the reasonableaes^ of the gumngLons, or ti^e pow^ of ^0^ 
Court to summon. Hie quesllon to die ^Court was; iR3t about the' 
8ubp<ma, but <m the niotbn for attachment. Tlie subpteoa was un--'? 
'doubtedty right. On the at^a^im^t, Judge PateiiBon thoughtitc 
ought to ^ ; but Judge Talmage thought it ought pot* The CoiJ^rfc: 
being divided, it did not i«suc. . > , /'* ' 

' The gentleman sax's, that it is his pleasure whethfer to send ijp a^ 
billornot. GrantecU But suppose he doies send upA bill, are* we 
to be foi)|^ into a trial insianten, Yes, Sir, so it af^eaiis^ H^ is 
tohearand examine what witnesses^ and when he pleases, atidwfti* 
are to have none •on wr side* fie ss^^ j&e can do a$ he pfeases, and 
we ^e to await' his motions and measures ! - We knjpnr not whai: A^> 
ilheans to do-^bUt, have ttre nothing to^ doi Sir, mj^ht not Mr^'4 
BtuT come forward and move fo^ his (tischat^ fitrnk rec0gii2ance^ 
€^ the gehtlema^ doubt.that we ^hall do it I An4, if we do sd^^^ 
have we not a right to every m^eap^ that will strenj^heii ouir 
motion? ■• ' ■■. \ • ■; /:■ l' '■■ ,—-i 

But, s{^ the geti!deittan,to whatday is.^lstofae made -ret^ma*: 
ble, even supposing, for a mome^ i^at we have theright ? Why: 
tiete, to be sure, is a ^question, which we <:aniiot answer ; it remain*- 
ing in the gendemsm's own pleasi^^, and the law being silent as to- 
tfce day.' And so, because there is^no statuary , day f<wr the return of 
a subpoena, none ei^ issue ! Strange^ indeed ! But, Sir, ji«;anaotthe 
Court point out tlmfc day ? Has it not been done during this. Court ?' 
Is it not contbiuaUy done ? ^ir, the Court Iqiow, and the ^entlemai]t 
knows, that nothing is more familiar in practice, than for the Cowt- 
to e:)Eamine ccmvcijiency to all partieaupon Am subject. 
' But, we aaft toldj ^hat if a motion is made for commitment, lire 
shall not /even tfien be at liberty to move a continuancar V . :r 

Mt; Hay ^laMaed « That his doctrine was, riistt if a Justfce] or 
ecNnmittthg Magistrate,: had an accused person before himr he couIkI 
tiot award process in his behalf, b^au^ he cpold have no powe^ tof 
continue the motion* ' - 

Mr. WiCKHAM^ AdjBi't it, for ar^ment*s sake!; woifld «ot 
<liat operate a* Ae*verv strongest rieason * possiblef why we • sKqiJid 
no'*^ urge it? The Court would awwd propea^ for ihe* ^e^d^cai 
of witnesses ifiyftf^ftsr, or name sufeb day as convenience; |^ui&4» 
We come h^re, stating the materiality of testijnonyvtfep povSr^WP 
innocence; and $hdl we be refused^ I mast not, Sfer* ; 

But, why Sid. we tiot mafceowr applieatibn sooner. Why^l 
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tW tir^^hiiye !i$ ri^ to sftake k (Dntil the teriol cqmmdice^ Hiere ^' 
,s«r«ii«tt tt^fe^.j^flod^i too aooa—rtoo late— or the ri^ tiin«* If 
Wq «tttf :t)H the tafi^f H ?t^ould l^e u>q jlat« ; \ if before this^ ami even 
thij^t^ t^ 9KKm Y and yet, tK>t soon enpugt* ! Nqw^ the prxiper time 
Js in tW br)»a84iof thtf party hws®]!; and we, say, this is the propex; 

But, tb^ gtotlenisB say^ i/it'. Barr has four Couiisel to assist 
Y^xks aM tlieUiif only adi»il» of tWo» > Sir, in Qunung t0 the laws . 
of.tlid tJnited StsHea^I iiiad^ that ^n^ person Ui to be appokited At- 
t^ltiey idir eTe;ry di»trkt ; but^>vhat do we see? ' We iindiiere 
thwe gentlem^A qf eminent tafetJtB ; aDd, they have liberty to have 
W$ n^iiny niore aa they ffleal^, and |»y th^m out of the public tic^ 

Mr^ Martin said, h had been the practice ixi Marytend .ey«f 
^ee hia knowtedsr. 

' Slri j^. K^moXjtn said It ^aathe same in Vir^ni% 
•After some ^ultoiy cdnver^tion, the Caiirt directed the motion 

.to g«^0D. 

1 mx^ Maeti^ said, he should now rise, as he had attempted tq ' 
do' ab hour ago^ 6>^h6W, thatdiere was nothing sO dignificif^ so 
exdlledv and aai superlatively ijciagni^cant in the President of th^ 
t/fisted States, vi to prevem ^ Court of Justice from calling upoi| 
hini, to give tel^oi?yi tki weU Vs the poorest and meanest of his 
fdBow»citi»cns in the coii^munii^* ' As, ptpbably, they will not jje* 
lieve me on this subject, I beg leave to refer to M'Nad^y's evidence, 
1 xxfi. p#^2dj)f4 If gentletnen can find cnie sixigle case in all British 
pFec6dent34.that h^lda snored £rom giving testimony this exaked 
mm, ^y shall hare all the benefit of it : b^t they cannot. It therQ 
appears^ that die Kmg; of Great Britain is boUi^d to give evidence 
lichen any of lui subjects ci^ for it« He is not bound to appestf^ 
to fee sure, iii Coult ; but, must ^ve te&timcmy under his signal 
xfiaau^l. " . 

Qot&i. We observed that Mr* Hay adimitted, that the President 
\|BJightbe Bubpcenaetd. 

Mr, Martin* I ins vepy glad of it, please your Honors, {t 
irffi saire nie many remarks and references which I intended to have 
made. ^^. • \ i . ^ . ■ \, . 

< Then tl^e mtt i^u^qn Wil) be,/whether he mtg^t sot be directed 
]^ a <30iut qif Justtcfe to produce certain papei^ ; which papers, wo 
believe, to be material to our defence, {t is jnot piatf^rial to m\\ 
how they come ; whedicr the President appears i6 person or not, so 
i*st"Wcg«t"thctof '*■" " 

Wt have s^en'a <;asc }n pomt ujpon ihi» sul^ecl: t that of Qgden 
|tnd.Snli^ a* NW-Vwk There die Secrtstarjfcs and other officer^ 
didri^It^ ihemselye^ msder the Presidenitaal order ; ^e etcuse 
iftrak, that.tbey «buld tM»t he spared from the' j^ei^ i^^vemiviettf; 
But, we^^e holv' die fiyrco tu^^edupi for, as feMn as die tried wa^ 
^vcr, ei^ery ofifeer of the .^izeitmient ijouW.be sp^af«d-t6 go wherq^ 
]^|ileaaed ! W^ may therefore safely ^resumev, tiidt&e testioioB]^ 
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<i$^ tke pp^-er of the President; we say nt ia mi^d^ 
and^ as far a^-ive cam jadge, it is kept bock^by him. We th^H ^r 
ply tp him a« b^mg ^liperiqr to th^ Heads of the PeparU^aents, wHq 
*re entirely under his coft^roul; for if he should or<kr fhe copies 
10 be procured for us, it would, aQ4 laaastbe dooe imQiediately«. 

Ooe j$ a:;xcm^mak letter written by Gen. Wilkinson^ inOctobeiF 
^1, to the President, and by him said to have been received onth^ 
25t3(;i Noveoaberlast* llic others are certain orders given to th^ 
Army and Nayy of thti United States respecting Mr. Burr's ap- 
prehension : of these we want the copies ; diey having been sworn 
|o by Mr. Burr, as inaterial to his defence aisp* It would have 
been su^oscd 'by me^ that every citizen had a righ;^ tp c^l upon 
eith^ of those departments, and dem^ffid copies of . any papera 
which they think . materiaiiv concerned it, except such p^xr^ 
were of a nature to require their privacy. But, yet, we find that 
oiie of those papers has been refund to a gentleman (Mr. E. Ran- 
dolph) a*^ough it was previously promised ; and we may presume 
that it was refused under the direction of tha President of the 
iUmted States ; because^ it must be prcsmned, the officer, in^udi a 
case^ wotdd not refuse them. 

Mr. % Randolpi^ here explained the tiature of the application 
and refusal. 

Mr. Mantis then went oii to declare, that Mr. Burr had done 
nothing contrary to thelaw^of his country, and to- the inhercift 
princij^e of n}an,and self-defence ; whilst the cemfic charge of Tfear 
aon^ and these unprincipled orders ran with unparaUeJcd velocity 
;* from one part of the United States to jhe other. 
r Su:, (said Mr. M.) how has the Presidei^ farther acted upon jliis 
; business ? He has undertaken, in his ogmmunicatiou to Con- 
gress, to prejudge the very case -vye are. now engaged in. He has 
[ undertaken to say to my honor^le cUeilt, that, " of his gaik 
tliere can be no question." He has, in his great, zeal, presumed to 
' go into the knowledge ofthatheart^searching Being who alone cai^ 
; know all thmgs. And this presumptuous declaration is to be sent 
f put into the world : he is to be proclaimed a Traitor to his coun- 
try : -which country has heretofore signalized him as worthy of their 
'distinguished attention and regard. Sir, was not the blwd''houhd$ 
of persecutioa set loose upon him in every direction where his lootr 
I fitqw could be traced ? And now, at la^t, tl>ey seehi to think that 
I they have hunted him into their toiles ; and all they have to do, is to 
i make him their prey ! Sir, I seriously ask, whether this higS offi- 
I ccr of the govemmeiit"(ihe President) has a right, or ou^t to keep 
; back those papers which we prove to bje of so great importance-*-3o 
^ great as to affect the ixry life of my friendit Sir, I hold it to be a 
^Sbcrsd principle, that when a person holds in possession, evidence 
intentionally, that would, if exposed to the defence, shew the innor 
ccQce of the person accused, he is recorded in the register of Heavtri 
as a murdcfer^ But, Sir, csin it be suppcaed that, because the Prer 
>idcnt pf tii? United States has held up to the world, the guilt cf CoL 
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Burr, ubon thrslight efvideti(se he possessed, be woidd rejoice 
downfatu, or his execution ?-^That he wocid, to accompUsh. that 




not rather say, **if Mr* Burr hea victitH) let him pot be a victim of 
malice, but of justice ?" 

In a case like this^ where* so much is at stake to4he accused, I 
shouldhave supposed thatthere would have been die utmostpossible 
crandor shewn on the part of the government. Would it not be ri^^ ; 
to say to the accused, " if we have any papers that jrott think will be 
of advantage to your defencCi, they are at your setviee ; wie wish to 
accommodate you with every thing in our power to prove jrour in- 
nocence." Sir, if this had been done, we should not have had oc- 
casion for thiis motion. 

But, Sir, the gentleman seems to think, that it is only br way of 
excuse that ^e make this motion ; that we can get no aavantage 
hy it ; and, that the papers will do us notgood if obtained. But, 
certainly, upcm this doctrine, he mxist fin-get tksit it is not die prac- 
tice of die President of the United States, the Heads of Departments, 
nor the leartted Counsel that are to determine, wnedier diis is testi- ^ 
mony or iiot ; or, whether it would be of service to us. No, diat is 
7 Ae province of die honorable Court which I now address ; it is their 
jurisdiction alone to say, whether this testimpny will have any bear- 
ing or not in the case ; and of that they can only speak, when diey 
Jt^ave seen it. We want nothing ebe ; we ask nothing eke ; but 
give us an opportunity to see whether it will be of any service t» 
us or not. But it seems as though they would not trust it in our 
possession, lest we should make some improper use of it ; such as 
exciting publit clamour, or ^mething else ; which, it must be pre» 
sumed, diey alone can point out ; for I cannot imagine. Why, 
Sir, should they impute this disposition to us ? I am aure I have 
iieard it acknowledged, and I verily believe, diat all the Counsel 
engaged in the defence (mj'jself excepted, which becomes me to 
except) stand very high in the opinion of die public for integrity 
and candor. Wliat reason is there to believe, that they have not 
€ls much honor and integrity, without derogation, as that illustrious 
.character, the President of the United States ? Will they say, 
that because he is President of the United States, he possesses 'a 
more immaculate and Godlike mind? If they say so. Sir, they must 
very highly have sinned against all former Presidents. 

But diey say that this letter might have been sent in confidence, 
and addressed to him in his private capsrci^*. But of what avail J 
is this ? It can be no excuse. Now, suppose Gen. Wilkinson 
was here, and we had Mr. Jefferson here also, should we not call 
upon Mr. Jefferson to divulge even the cwitents of this let^r, 
^however private it might be ? Would it not be sifted into, to 
lyw>w whether G^p, Wilkinson had not given a very dififerent states 
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laeflt t6luin, from' yrhxt he inig^t'hav^-givfen-'els(BMfJi«iJ^<<H* frOm 
what he "might give here oraliy? ^r •?. ' ,.' .» 

. Mr. Mamii'here referred tQ\2ci Atkins, p. -524, * and IVPNal- 
fy, p. 239, to prove that there was bq. class of persons t?ha^ver, 
from whom evidence could not be ^obtained by compulsion;; not 
even friendship,, relationship, or secrets of 9af nature,: except those 
revealed to CoimseUcHrs, or Solicitors. He quoted the Dutchess of 
•K^gston's case, where even the . Doctor, who delivered her, was 
ferced against his wishes to gire evidence ; andy even Lord Bar- 
lington himself) though he repeatedly intreated to be ex^ni&ed^ was 
forced to prove her marriage ; and this after a serious and ' matui^ew 
ideliberatioQ of the Judges. ' / 

J Then, Sir, (Mr. Martin continued) suppose this secret to- have 
been lodged in the bosom of Thomas Jefferson, however confiden- 
tial it might be, that can be no reason why he should not be called . 
here tp unfold the disclosiu'e*. Suppose th/^ letter wasaddres^d to 
bisn iii Kis private capacity, will any gentleman say that w^ could 
3K>t have summoned him here ; and, a&r his b.eing here, asked him ' 
t0 produce that letter, or declare its. contents ? Yes,. Sir, it coukl .. 
begone, I presume, upon sound principles of law. • ; ■ . ■^' ' 

But we shall be told that we are makbg toa.firee .wk)i ^ sacr^fd 
character of this great man; and^ that^t would be Treason almost 
-(and I verily believe that it Would be as^eat a Treason as the one 
, we have now under review) to suppose di^ he will not disclose ^^e 
wliofe truth, whenunder oath. But will gentlemen remember that 
Gen. Wilkinson has already forfeited that solemn iajdi which he 
prdTessed, and swore to keep invt<date to his country. Has he not 
tiampled Upon all the civil rijghts of hi$ fellow citiaens ^ Has he 
not prostrated civil authority at his feet, and established aQ hitherto 
unheard of military despotism on its ruins ^ Palliate his conduct, 
he^ cannot ; much less retrieve l>is forfeited character* Justification 
is beyond his ,reach. It therefore, becomes to him^ an all-impor- 
tant poitit, to* fix ffuilt somewhere. And this man is excised 
for aU his base conduct: a conduct reprpachlvl i^ th^ extreme! 
And. Sir, is it not possible, that a man possessed with, and capable 
of this es^travagantly illegal,' and oppressive conduct, will swerve 
from the truth t . Sir, th^re are men so abandoned in principle,^ ai^d 
so determined to mt>cure their own escape from justice, that tbi^^ 
WQuJdts&e as muoi pleasure through faction, in seeing a man,whom\^ 
they wanted to get out of their w;ay, d^i%ling on a ^allows, as .a V 
{>hiio9opher can tak<e in seeing a rat struggling ibr life ii^ an air 
|)ump. Tufker 4. Bl. 41, append, says ^^iacdon, and factious 
ttien will regsffd iiodung iu compe^tion to die interests of them- 
selves or-of their own {larty." And this doctrine is more and fn9re 
evinced to usk 

: But, it is said^ diat if this i^ a pubHc letter, or jso much of it as 

"relates to this cas^e^ a copy of it migh^ dov I presume. Sir, this 

will be ansply shewn tohie a wrong pqsijtion by some who will «uc- 

* ceed me* I will hfirely observe, that it is the practice in the Courta 



'.(74) 

of Mutyiaiid, t» ^taiifi 6rigi<»l», if they can be had : feeeause «f 
the possibility of a mistake o^currtn^ in copying, or of a denial of 
it« truth. Aod so where rfecofd is made, it /is the practice to bHng 
the oiiginal record back into Court, and not a4X>py, even in civS 
tasesi It may, holft'eyer, be saklij that there i« danger in trasting 
Its mtii this letter- To Obviate that^ we will say, Jiat there is ho 
need of its coming «b^ o«r h4AdiS4 wtthdctt the Court shaM say it ig 
necessary. But there is another remedy^ An attested "Copy of ic 
might be written befojre it botries tb us, and • filed accordingly. 
This is the practice m Courts of Chancery^ wliere die originals are 
Ifc'amcJd i« Court. 

With respect to the orders wh?ch recommended the hunting amd 
destructiotii of Mr« Biirr, his property and adherents, copies wiit 
do *f and^ AeV arc extremely necessary. If I understand what their 
i)»port wa«, and what the overt act oif Treason, ^ai^fed upon Mr* 
Burr, ^onMted in, k wi&^helr us, that, when an armed forte wm 
#a}^d against hkn, imder liu^se certain ordei s, replete with tis de«- 
^«tmctioi^ 4here was some mtention in hkn to use foh^e to de&nd 
l^kn^d What do we faither want to see them for? Why, Sn*, we 
think that they vi^vt given in violation of the Constktttjbn ; tiiat 
Iftdhe was iKi legal right, tmder the ^ircufhstances' that then were 
ItiioWB, to give itteBe oi^ders ; that neither his Kfe, liberty, nor pro- 
petiy iver« «ecune under them $ and that, therefore, ^mestcad of this 
«ct being tsinmna!, in opposing a lawful l<^ce, it was hotiung but fot 
^stM-^e^act agaiQBt laleasiii^s that inigtit have terimaated la Ihs 
'oeoti^iictioti* 

I <!o ^cKist, Sir, ihat we ^s^ll hear nothing of tiie inconvenience of \ 
«ulhHi6ning tite President. His appearance might be tht oidy prop J 
tipon whkn nktiii c^ttsben fnay hsn^ to rest ^is inn<)oence : he might I 
.btjabic to free fei»by his «e&ti«iony. And suneH% then, noincon^ ; 
Yc^me^K^, ilrtie4hw^«Mic or ^rtyale, ou^t to be Iridd. in competttkn 
wSH^the 4ibcft*ty or Kfe <^ « felloW'ckizien. Sut, I conduce, hf j 
again dieckriiig, th«t w^e ^Siall rest tiaRaafied, if the paoer^ are acHt ;.i 
and,4%ttt ktsnot<0«r4mre, to ^^ President to w least incoA" i 
▼enienee* - j 

Mr. W^R Ats laffa ertte J, 4ije^ 4^he 4ii9cu0i6on ^ co simple o^es^^ I 
tiOB as ^ one now binder c^neidersifeton, ohould have bten «z^eirf«J 
ed,so«stretm4y£HrfrDm ^«e ooursek^ng^ to,*have$idc«n* Wjiat 
Yis^-lhi^ ^jBSion to -dowidi ^ Cfi v c rag ieai of €he United Slates^ 
or thetr^pera^c^Haoin of Aaros Bun*? 'Hdn^ mudimot^ pa;opeiv 
'wotdd k ha^e hc^n in &^ gendemaato havelismted liima^lf to tiie. 
obstrs^fROtion to obtain certain {vipere. Whatever might pt <lie' 
gtiSt, trr tile dcigree of ^iminfllr^ tn ibe vOsnAott of , Aarok fiwr^; 

vant, indecorous, and highly improper. When the cose oomes tOb 
il ftfate df triy, f win not, «aid JMEr. M^ae, ^heaittate to de^lape my 
«ntire/and tmveserved opiniofti ^dfene this Court, %efeiie a Jnry^ a*(^ 
before ibe wli^ "WoM* U^ liu!n, I mmt be cKOH^ed ffom fel^ 



lowing any c6iif se, that shall violate decorum, however o^ers x&xf 
♦ indulge themselves. 

'The gehtieitlan need not have extended his fancy, by jtalking 
iibout the dignified and elevated situation of the President of the 
United States^ Sit, we are anxious that tfee world should see, 
that, in the manner we conduct ourselves in the prosecution of thia 
cause, we feel n®tie of that persecution or tjTanhy which the g^ivf 
tleman has attributed to the Government. We do not think that 
the President is e:^alted above legal process ; we admit that om^ 
feelings and our judgment strongly favour the impression, that, if 
the President possesses uifonhatibn of an^^ nature which might 
tend to serve the cause of Aaron Burr,"a subpoena should issue to 
hitn, notwithstanding his elevated station in society* jfeyery man^ 
whose life OV liber^ is at stake, ought to avail hims^Jf 6f the disclo- 
sure of what the President or any pther character possesses in hisi 
breast, coneerning his case* As we admitted, then, that a subpoena 
ttiight iss;u6, wis it not entirely unnecess?iry that the gendema^ 
i^hould ha\re indulged his acrimony about this deservedly esteemed 
character ; Which Will, I am well persuaded,- when the facts come 
oat, appear ais justifiable, as it has been long and well-sp^nt for th^ 
Benefit of. his fell'oW-citizehs, whose high esteem he has merited 
and received.* These remarks, might have been saved, had they 
not been pi*6v6ked upon the charge of persecution* Here he read 
the affidavit upon Which the motion was founded : observing^ that^ 
in relation to the orders, a copy was in Court, and subject to thb 
pleasure of the" Court. 

Mr. WiCKriAM. The Counsel tell :us, they have the orders 
which we ask for, and that they will produce them if the Court 
sihould so direct. Sir, we have po doubt of this difspositioti ; but^ 
we have a doubt oh the identity of these papers which diey nftay 
produce. Thei'e may be several orders, and issued at different 
times. We want to know, whether this is tk true copy of the iden^ 
tical order which we mean. Indulge us to see it, and we csan at 
, once decide, whether it is the right, or not* We have reason to 
doubt that it is. But, Sir^ our motion gpe^ not only tP the orders^ 
but to the original letter. Whether that letter contains State s.ecreta 
or not, we know not* We are hot to rest upon the ^^i^ dixit cf the^ 
Attorney. 

Mr. Hay. Mr. Smith, the Secretary of the Navy, s^t it td 
ifie ; and, without any authority to make it public ^ I cannot^ 
therefore, give it into the geiitlenvan's hands, to subject it to th^ 
crbservations which may arise. We want not to give.me paj^er out 
of our hands to furnish such dbckimation as we have this da)F 
heard ; but, at the same time, have no objecticm to subifut it to thc^ 
inspection and pleasure of the Court. 

Mr. ^'Ra£. The most important part of this muotion, then, if 
r understand it, is^ that relating to the subpoena for the President to' 
bring the papers with him. I will read to the CoQrt^ the nfidavit. 

.1* 



ir6) 

9 

of A«ron fiurr, for the purpose of shewing the Counsel for tfui 
^ntcmRVy thai Aey have not grounded their motion weH 'f that 
part pf the motion relevent to this letter, states, that it, " may be ma- 
terisd m his defence/* Now^ Sir, I have always understood, that 
toy thing^relating to testhnony, Aouid not be upon doubtful or un- 
certain ground ; that it is incumbent to prove beyond loose conjee- 
ture* If it may be^ it passiblif may nof be ^d* He certakily should 
implicitly state, that it is materiaU 

Further : In criminal cases, the party should not only say thai 
fii^ testimony offered is material ;: but,, he must state in what points 
the wkfiess is material, and bow it bears upd&r the case, or else it 
is defkiite. 

A^ id the procuration of these pnblrc papers, I will observe^ that^ 
upon the ailtnori^ of the Court, in the case of Cooper, who wa^ 
proseclrted fbf a hbel, it might be shewn, that the party now before 
Ihe Court, hav^ no attdiority to demand them* In that case,, the 
public offices, ht which were deposited the papers which the party 
demanded, were <m the very spot, (Philadelphia. ) Mr^ Cooper, who 
pleaded two pomts^ tiot guilty and justification, asked for certaia 
public papers, to justify himself* The Court gave it as their deci- 
sion^ that he had ho right to die papers asked for ; and that tiie pub*- , 
He offices were not at his command. See Cooper'is ^ria},^ p; 13, of 
the Report But, Sir, strong^ and pertinent as this decision is;, 
though it goes to~ deny the authority to urge such a motion ; yet,, 
averse to persecution, and to every uiing that looks like it^ we dis^ 
dain to shelter Oui^elves 0nder that principle* We will declare^ 
that it is pur most sincere and imequivocal wish, that there should 
not oilly be no groutid of tc^mplaint against us^ as to Withholding tes- 
timony, but we wiU assist to obtain every thing he might cs^ for* 
We dudm not the benefit of this precedent. 

When speaking of the disclosure of testiittony, he makes an ex- 
ception only in the Counsel. This exception does exist, it is true : ^ 
Cbunsel cannot be competted to violate ihe confidence reposed iw 
liim by his cjiem. But the gentleliian has taken a ground rather 
todttarrow, when he supposeai this to be the only e^cejftion* Sup-^ 
pose^ Sir^ a c6nfidential com'mtinication was to be made to Thomas 
Jefferson^ Pi^dent of the United States,. 6f an important nature^ 
eould atty law or precedent be found to compel liim to appear be* 
fore this or any other Court, to disclost that communication ? 
Certainly n6t< The point is isd self-evident, that it would be unne«^ 
cessary to urge a single argument in its support* I shall onl)^ re- 
fer the Court td die opinion of the Supreme Court, ^ven in Ac 
case of Marbury, i^ersiis Madi^n, p. 144* Cranch^s Reports* Mn 
Lincoln, who had officiated as Secretary of State« was called in|i> 
Court, to ^Ve testitiiony. He pleaded his official situation as an 
excuse ; but, the Court determined that he ought to answer^ a^ 
Acre Was nothings confidential required of him to disclose j if there 
had been, he wmkf riot be obliged to answer* And again, in the 
tfamecasai • 166^ %% being supposed^ that the Secretary of State 
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fftight receive c«rfidential papers from the President of the Umtcd 
States, which is a mere ministerial act ia him, the Court said that 
♦' where the Heads of Departmonts are the political jot coofidejitial 
agents of the Executive ; nothing can be more perfecriy clear, than^ 
that their acts are only politically examinable : they ^are not liable ta 
fee enquired into be&re a Ccurt.^ This indicates, then, that a 
Court dug^t to receive specific information as tothenatunj of the 
papers : whether they are important to die case, and whether they*^ 
are of a confidential complexion* 

But, Sir, though we have admitted th?it the President might be 
summoned to attend j and, if tihere were just cause shewn, wlqrhe 
ought to attend, yet that can be no possiblb admission, and every 
thing opposes it, that he should either be called upon to attaid, or 
ft produce this ktter, if it should be a paper in confidence, and imv 
i)roper to be made public. He cannot, he oug^ht not, in suck a case, t» 
^hew, it here, or any where else. If this be a puWic letter, then it 
Ss deposited in the archieves of the Secrctaiy pf State ; and if that 
officer possesses it, thpre can be no occasion to summon the Presir 
dent, or t<;> ask him for it. ^ If it be a private> confidential L^er, 
then he is not obliged to shew it. \ The gpntlem^n do not pietend to 
say, that the President is tp be called upon tp give any evidence ; i£ 
he were, the paper alone woidd not do, which they ^y, will satisf]% 
, Aem^ and yet they talk about the process. I caui, in no possible 
I case, see the necessity of addressing this subpoena to Thomas Jeffer* 
son. 

I beg leave tp suggest the propriety of a copy, ifptead of the oriii 

^na!. If ypu admit that the original might be r^d as evidence, 

why wijl it be inconsistent to admit the reding of an authenticated 

copy? Ithasbfsen su^ested, that if Gen. Wilk^son should b© 

he^e, be might oppose the reading pf it. But, b^ it remembered, 

fhat this Court js not to be contrpuled by him ; a^d he cannot, nor 

will he dare to object; neither can he deny, as sujggested, the con-* 

$et)ts of the copy, when he must know that in a l^ery few <fciys the 

..original .can be obtained to confront his detuaU 

I Until the affidavit shall specify the particular ncpcssity, and the 

I iciature of die papers wanted, together with their hpaming on the 

case, that the Cowrt may Judge of their n>ateri.ality ; and whether 

fliey are confidential or not, I hope the Court wi)l not allow the mb* 

^ jdon, or take any steps towards it, until the jaffidavit be so modified* 

' Mr. BoTTis would suggest a few remarks respecting ^5f ^ P^ 

Eers ; against the pbtaiming of which, such insuperable diJScultiea 
ad been raised* He had supposed, that in a country and Govern^ 
ment like ours, there C0^1d be no State secrets, except jn forei^ re- 
lations ; that it was an unquestionable right enjoyed by every citi* 
%en of America to call upon the Executive JDepartmenfe of go- 
i yemment for such inforination and copies of papers, within their 
I possession, as might be required j and, particularly when wanted 
. to promote the investigation of truth, as fees were provid* 

«4 V> f^y Cl^rfcj for cojpjing pubUc dpcwoentst If th^ ^^ 
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fa-ine was y^ong, ofj- if the^e papers were confidential, what wo«14 
oe the result ? Why, it would be so answered by the Depart- 
ments to whom s^plication was made. Is this Court to judge ? are 
we to anticips^te ? No, most assuredly ; the officer whose righj: it 
inherently is, will decide upon the pr9priety of pending thea> after 
iwe have asked for them* Cfua it be asifterted beforehand, thai 
these are State pi^pers. State secrets, or whatever they may be called, 
and entilted to ail the im^punities attached thereto ? We cannot 
believe it; nor, do we suppose, the gentleppieij can do more than cpn^ 
Jectme iti bec^vise we h^ve tipt heard such ^ thing asserted* 

But, Sir, if there was once a policy in the Government keeping 
this m^ttci: a secret, that State policy must npw haye ceased ; and^ 
except this be an exception to the general rule, State policy itself 
cannot deiiy fig the * use of those pliperi?. It ha^ ever been hatefvul 
to my esurs. Xqi hear of the State policy and State secrets of Great* 
Britain ; and yet yp have an example, Worthy of imitation, which^ 
recently occurred. On the trial of >Sir Home Pophii|n, for a diso^ 
bediencc of orders delivered him from the ministry, in a country 
where State policy has pften been used to screen ministers from the 
ignominy which they jusdy merit<?d7^-even there we"~find, tbata^ 
Vourt, before whom me case %as examined, demanded, and pro^ 
cur^d th^ attendance of Lord MelyiUe, a Minister of State ; they 
demanded of him evidence of the prders and instructions which h^ 
had given to the accused office^ j and, he wa§ compelled to giye those 
orders to the Court. " To be wire, he did not refuse: but from this, 
it must; follow, that State secrets even are ijtpt to be >vithheld from, 
slffordjng justice to an* indiyidual pi a public tribunal. A^d why, 
then| or lor what reason it pan. be suspected tibtat our Executive 
would refiice to disclose such testimpny as he possesses, and under^ 
what ground tire should, be discouraged from asking it in this free 
country,! am reaUy unable to ajiswer. Qnepf th^se public docu- 
inents wasi once asted for by a gendeman in Counsel with Mr. 
Burr ; and, because it was, promised, the most sanguine expecta- 
tion was raised: but it was refused. Refusal virould undoubtedly 
be the result pf any other personal application ; and, yet we had, dar- 
ed »to' suppose, tjiaj any individual in the community, ^lip ^/^ould, 
state l^is particular want of it, might obtain it. '^'It ^as. refused^ 
when even stated to be a ixmterial document of djefchi^e against a 
charge, the highest which the law knows. Sir, we noyir claim it as^ 
bur right, by virtue of the mand^tpry power and prpcess of this 
<6ourt. Here we recline ourselves for relief; and here we shall find^ 
assistance,' because it is our rights I do not question the propriety 
brliberalityof that policy of tH^Pounsc^^ on ^e othe;* ^jide,' HvhicK 
keeps secret every ming from us, and \i^hich wjll. be k<5pt bacl^ fi*c n{ 
us until the very moijaentof our being obliged to.faqe their wKpie 
phalanx when on trial, if that moment should eve^r arrive ; but we 
i^ust, not^vithstanding, view it as a severe policy, th?it they should^ 
endeavor to keep back from us these papers^ which, w.e contend, will; 
serve oiar defencct ''** y -' ' ' ; V 
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' irality which they have bespoke, in giving up one point which we 
could have easily answered ; that tide genius of our Gov.emment 
fc^ving prescribed proper and suitable distinctions between the De- 
partnaeats, has, notwidistanding, ma.de theni all amenable to process 
of ^ Xiourt, to attend as witnesses. But, when it is given up to us, 
that the President; might be sumn^oned and made to appe;9lr here, 
and yet contended that he shall not be forced to give evidence when 
here, we are lost in wonder. No, he pnust not dbclose any private 
comnEiunications ^ he must reveal no State 9ec)ret$ which may be in 
his breast ; but he may attend here, and state stich fjv^ts as he, i^ 
his gpodness, may see proper to comi^unicate. Sir, our President 
may be a, great and good man ; I do not questiw it ] but, however 
great and good, he is but a man* There is a policy, so mysterious 
to xne, and so hidden from lafiy perceptions, that I eanppt be wiffing 
at present to giye up the groimd of what I see to be right. And^ 
although the Attorney has assured usv tjiiat he has interested him- 
^ff to procure these papers, of which I have no doubt J yet, ra^ 

^therthan hazard being deceived by tlie^e ^surancos or expectat- 
iion, i must bet%k« ftl^yself to the legal right which we ajre depend- 

1 ing upon# . 

\ The decision in Cooper's cd$e ha;^ been r^orted to, and for 

'^hjit ? Sir, they would not Ij^av.e, vei^tured to touch upon that au- 
^ority which they have again and agajin reprobated, but ip seiye ^ • 

I nresent purpose. If, howeyer,^ they are now convinced of their 
lormer errors^ we miist congratulate them p^^ost seriously, and ];kope 
that they will i>ot be surprised at pur discovery of their dereliction, 
whilst they avail them|>elyes of that authority which they have unir 
formly hitherto declared to be wrong. They ijiow §he][tcr themr 
selves under this opinion of Judge Cha^e, to prevent U3 fironi pro? 
paring the public papers which we contend we have a right of acces^ 
to. pfow, Sir, I clain> it from their candour, anid uponi^OTistitUr 
tional principles, to correct an error whicjb I am sure was tjie result 
of a momentary view of the liberty of citizens, to call for public 
document* from the Departments of the Goyerjmaent ; and, therer 
fore, trust that their quoti^tion lyill Jiaye no weight in th,e decisiox|. 
q£ this. Court. 

It is said, thafc w« oug^ tp Iq^ satisfied wiidi a copy of General 
Wilkihson^s letter. But, Sir, what would be the consequenc^j,. if 

; Gen. W* should be plajced before you ; and, in answer tp the int 

i tierrogatories which may be put to him, he should answer one things 
whilst the language of die letter would express a contrary declara- 

; tion ? Will d>is copy be adn^itted to stand against his path ? An4 

I c^ we say it will not be so ? Is it not necessary that we should be 
{ossessed of every means of detecting any contra-declamtions ? I 

I thiijc it will be much safer tp place this document in possession cf 

i the Cfourt,than any copy however exhibited* 

. What m ly be the consequences of such a measure ? IKr, if ever 
^Q tijj|e slM?j4d, ^'ive^. tfeat ^i Qouu^, flaucji as we now ju&jly 
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^Mtof our Uberties, wheaa person, charged with a crime wliicV 
Bubjccte him to the highest possible punishment,, should be reliisei" 
access to the hidden docui^ents in the dark recesses of the Depart^ 
ments of State, that might and would operate strongly in his fa- 
vour, and the Coiut should refuse to eee justice done to him ; al- 
diough it should seem that no State policy should require it — ii 
in siicii a case, I «iay, the (fcurt should surrender the unhappy vie* 
tim up to the law and to death, without taking to itself the right to 
/call for that testimony which will assert and prove the innocence of 
the accused — disastrous, indeed, would be the event, and awfiil the' 
situation itt which the country would stand* 

Motion was here made to adjourn the Court : Mr. W ii?r declar* 
ing himself incapable, from the oppression of heat, to ph)ceed in 
i^is answers. 

Mr. Hay also complained of indisposidpn ftt)m want of health. 

'i his gave rise to many reti^arks on the state of the business. 

Mr. WiCKiiAM, who was to answer Mr. Wirt, pressed the con- 
tinuance at this time, from his engagement on the ensuing day to^ 
he wholly in the Court of Appeals. 

Ultimately^ the Court determined, that the argument must nor^ 
proceed* 

Mr. Wirt, after again stating his unwillingness to be forced into 
Ac farther discussion at this time, proceeded. It is believed on thjs 
part of the prisoner, that the President is liable to a subpoena ducus 
tecwTiy and bound to obey. We bdieve that the accused has a ' 
Tight to call for evidence which may be material to his defence, un- 
less that demand shall compromit the material safety ; but, in order 
to carry this into effect, we believe, that he is boimd to prove, that 
.what he requires is material to his defence. Here Mr,, Wirt ex- 
plained Ae difference between a subpoena ad testzjicandum and a 
sttbpocna duce6 tecttm : in which the Counsel agreed. The materi- 
ahty, he Qon]tended^ was proved by reference to the. case of Smith 
.and Ogdcnv 

Mr. WiGKHAM. We admit that it is in the sound discretion of 
the Court ; but, that the paities are bound to submit to that sound 
discretioQ. 

Mr. Wirt. Then, Sir, it stands thusrf-that the Court reject or 
grant, as they may see proper. The motion now i^, whether thq 
Couf t will award a subpcsna duces tecum^ instqnter; or, whether they 
will require to know how that evidence is to be used. In the case 
pf Smith and Ogden^they raid that the testimony of Mr. Madison, 
&c. was material to their defence, and they were bound to shew 
the substance and complexion of that testimony. The Court were 
bound to examine whether i^ wetit to the guilt or innocence of the 
party, and whether it at fill applied to the case. They thought this * 
examination to be an act of mutual justice. Now, Sir, we want 
the sanacmode of proceeding, and the materiality and bearing c»« 
amined into. £idier the paper moved for, ought to be plainly re-r 
\(;yei;tto thecase^ or its admission should be grsoite^ b^ the ^.^ 
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erae party. In civil daSes it is the practice, when the tnottm r§ 
.:inade, without affidavit, to shew the materiality of the evidence 
iiom the nature of the issue stated, an4 the papers required* The 
J«nly question relating to thi» cafse is, as to the gjUilt or innocence of 
fte accused, on one of the charges exhibited against him<*-«on Trea- 
iwn, or Misdetneanor* Now, certain documents are asked for. But^ 
Sir, I will ask the Court, whcjther they can perceive the applicancjT 
•f diena to eithfer of these issitea I That die Counsel for thte de-^ 
'fence contend for their probable application^ is admkted^ bnt, we 
think it incumbent on th^m to prove it to a detiao^tratioh. Every' 
incoavenience possible, will result front our^ adverse doctrine* Sup- 
[pose, for instance, Mr.r Burr should move for the secret corre- 
ispondence between the President and Gen. Wilkinson respecting: 
eur connection with Spain, would the Court, upon his affidavit of 
|thc probable niateriality of such testimony to his case, order it to 
ht produced ? .Well, if he has a right to demand this, he must have 
{the same right to demand that, without shewing its efficacy-^ The 
; consequences of this motion may be extended to any other papers 
ithat he may say will turn out to hisadvaistage* . So far the doctrine 
held np, cettainly goes. I am very far from advocating, upon a 
general principle, the doctrine of State secrets : I know, in monar- 
chical governments,^ its evil effects ^e e5:perienced to the destruc- 
tion of every thing like huiaian, liberty; but at the same time let us 
hot indulge a contrary licentiousness* , , J must disapprove of the ex- 
iK)sition of State secrets to satisfy the whim and caprice of every 
individual who shall choose td claim their exposure. Let it not 
here be inferred, th4t 1 would take one prop from under the ac- 
cused, whereon he can nfst his irnioqe^ce* Bi^ how can the mean9 
of evincing his innocence be impaired, by compelling him ta 
shew the applicability of these, or of any othejp papers, which he 
: might demand ? Let him specify this in bis affidavit, and then the 
, Court might to issue a subpoena. In Nsuch a case, I think nothing 
should be kept back, except what will coptpromit the national 
jsafety. But, I do think that the safety and dignity of public offices 
fShould not be countervailed by die demand of every, or any indivi- 
Mnal, without the evident necessity of the case shall appear, 

It niay be urged, perhaps, that by compellirtg the party to shew 
^ect smd bearing of the papers, you require him to unmask his ; 
Wefence. But, was not the same excuse made in the case at New- 
fTork. It was insisted that the natifre and bearing of the testimony 
Wiould be known before a rule was granted. The Coiirt have a 
j^^tto the exercise of their discretion in this case; but, can a better 
Ne be devised, than that of Judge Patterson in the case alluded to ? 
pir, he need not unmask his defence : but he is not, on the contraiy, 
^expect a compliance with his wishes on this very loose affidavit, 
h which not even kn attempt is made to shew its materiality, nor is 
^y proof oifered. ^ 

But, what are the ifrounds which Mr. Martin rests the impor- 
*U«e of tiiese papers upoivJ He s^ys, as to the, orders, that their 
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cfcject was t6 tiirii dixi tKc militaiy force of this country for tte; put 
pose of apprehendmg Aaron Burr; that this order was given urith- 
<)ut constitutional authority^ aind in direct opposition to it ; that 
jtVas sanguinary ih its nature; and therefore that Aaton Burf 
fcad a right to resist it,' upcm the principle of ^If^ddence ; and these ' 
orders are called for^ in justification of his intended opposition.^ 
This is extraordinary doctrine, indeed. Now, Sir, is this a plausi^ 
ble reason for caUmg for these orders ? Does the Court think thai ; 
they can have the effect svg^sted, even if they were prodtieed? 
We call for its appiication upon the issue* If the Court believes ' 
the gentleman's reasoning to be just, and this excuse . a sufficient \ 
giDund, then the issue indeed will rest on the orders. Btit^ Sif, if 
what they call njmtijiabk defence y should^^on investigatioii,be proved 
to be Treason^ what will then be the result of their arguments ? WiU 
the Court then see no necessity of the materiality of this testimony ' 
being previously stated? This opposition to a regular military 
foix^e of the country^ legaQy called out by the Pi'esideftt of the 
United States^ agreeable to the authority vested in him by law, 
amounting to High Treddon, the gentlemetn do certainly fail in 
what they think they are bound to prove. These papers are asked 
for wuh as much earnestness, and their applicability ad much depend* j 
ed upon, as though we had (Ranged sides-^— ^he President was ' 
arraigned here instead of Mr* Buii^^ and be' Was accuser, instead ; 
of being the accused; and the arguments and observations of the 
gentleman, applied to such a reverse Of circumstances, much^ 
more, in my opinion, than they do to the tase as it stands* But I ^ 
do not see how this Court can have to do With the guilt or innocence ^ 
of that high officer, in wdering out a lUiliuAy force to qUell a com- 
bination. . r i 

Let us now speak of the letter of General Wilkinson. I am of 
opinion, that if the production of this letter would not compromit 
the safe^ of the United States, and it can be proved to be material 
to Mr. Burr, he has A ri^t to demand it. Nay, in such ^ case, I 
will adm^it Ws right to ^summon the Presideiil, and every Head of 
Department. Now, I* suppose, by. the communication made to 
Congress j that this letter is lodged with the Department of State ; 
and, if so, the copy will be as good evidence as the original. I • 
am borne out in this opinion by the act of Congress which formed'; 
this Department— ^1 vol. laws U. S. p. 111. Then^ Sir, when they 
have shewn die appiication of this letter, all they have to require i^ 
a copy, which is '* evidence equal to the ori^nal record, or paper," 
in any Court of Law. Nor could Gen. W. were he here himself, 
deny such an authenticated copy, more than he could the. on**' 
g^nal. ~ \ * . , J 

But, Sir, as no attempt is even made to shew it applicable tm 
cither the issue of Treason or Misdemeanor, will the Court grant | 
an award to bring the President of the United Stakes from the seat 
of government ? At least, it might l>e supposed, that, before such 
a step is taken, good giovmd will be gi\'^n £^ the measure. And, 



^ to the Ittitr. from what we observe in the cohuntinication to 
Congress, it would rather tend to establish the guilt, than the inno- 
cence of the party ; and so we consider the case of Smith and Og-^ 
den, according to the opihipn of the Court, to decide^ / 

Another remark I would make^ is^ — ^Was a subpoena duces tecunt 
ever granted with reciprocity of approbation ? Now, suppose the 
JPresident was to appear here, agreeable to the process, we might 
tall for^he paper frotti his possession ; and, I presume^ |he genSe* 
men would not withhold the advantages of it from us. They 
itnght suppose that this orignal letter wotdd not bear them out: bujt 
they certainly would not exclude us from the reciprocal use of it^ 
if it would be supposed to serve us* This is the case with every 
piece of written testimony. ' Now, Sir, diis being a question to the 
sound discretidn of the Court, I conclude, that it will hold itself* 
bound to enquire^^Whether the motion wovdd be productive of 
more pernicious consequences than if the motipn were not indulg* 
ed \ And again-^Whether it would do that justice to the country 
iat large, which it should be the effort, of every tribunal to render ^ 

This appears to me to be the true state i^ the case* I have no 
mclinatipn to follow the gentlemen into their authorities ; because 
X believe ihat sound discretion and good policy will be sufficient to 
guide us to a true deqisioui 

Mr* Martin has indulged himself to feview what he supposed 
(no doubt because he says so) to have beeiv^the ill usage ot Mr* " 
Burr, the persecuting spirit of the Government, and the like* I 
could have readily excused him in the flights his fancy had taken # 
but we must p trceive it to be but an addition to what we hesfrd befisfre 
from other gentlemen^ even before the arrival of Mr* Martin* tn^ 
stead of limiting die point to sound discretion, and ailment, to. , 
support that principle, we hear furious assaults made upon the pro- 
ceeding/ of the Executive. The defen<ie of ^e innocence of 
Aaron Burr is neglected, on purpose that gentlemen might take oc^ 
casion of abuse to the Government and its measured. Now, £ 
will candidly ask the gentlemen, if this be not the way rather to in-^ 
fluence die prosecuting into a persecuting spirit, if the {Government 
>rere for a moment, capable of indulging it : but it is not capable.^ . 
Sir, if the gendemeii would attetnpt to prove that the Government 
has been guilty of the spirit which they charge Upon it, let theia 
^ prove that Aaron Buhris innocent of the criixies which we say he iai 
.gmlty ofk This Will opei^te thost effectually against the adminis^ 
tration. But, Sir, is tliis Mr. Burr the Sydney or the Riissel ? I« 
this the intrepid martyr in the great cause of liberty in nkxleni 
times ? The truth is this, Sir^— We say that we will prove hiift to 
tiave fallen a martyr to his own unbounded ambition. But why. 
should we indulge ourselves with a word or a thought oii tjiese 
things ? This is not a contest betweenlWr. JefferscHi and Mr. Bdrr ; - 
2nd yet we find these characters dra^^ged into distussbn, as though, 
the Court were so liai>le to passions and distinctions, as to take ^ 
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IfjarticiaAr ^txk. But vAty shauld tWs Court ht ftiadfe a fcattal bt kU 
tiieinvtctive which w^ have heard ? ff Mr. Burr has been "himir- 
"cd by blood^hounds,'* those blbod«-hoUnds vtttt his fcllow-chrzens, 
whose patriotic moti\His iverb displayed to avert the threatened 
danger. Let him hbw, Sir, instead of blaming or retorting, pwrge 
Itimself oF every inH^utation bf guilt, and none of this will ht 
iteard of. I trust, 'di^t this Unjjteasant and unprecedented mode of 
conducdi^ the case, will cease ; and, that the stt-angerfe vAm^ attend 
this Court from diffeitnt parts of the country, will look on> our jti> 
^iciaiy with admiration and respect, and not h^at this Court ad* 
dreiised in a manrier ai though the Ceuns^ could work them int6 
btejiidice ; tfiat ^hey ^^ iU not mistake this Court for t Mahomttah 
Jjarddise to indulge themselves in, fOr the purp(»6 of tnvettite, inv 
%tead of argument. And, 1 trust. Sir, that oie CotHrt will not in«- 
ttulge dedamation ; but prove, that, when the Counsel are discusw 
sing apoiVit of law, the law, and not extraneous facts, must be thfc 
)f)oint in dispute* 

It wa^ fiir from my triBh, Sir, to transgress the trtie principles xX 
decolvm ; and, I shtHild not h^vt swerved into dte&e observation^, 
.t>ut for J^ose of the gendettlan who precededriie. 

Mr. WicRHAM. from the zeal which the gehtletnan his sb 
admirably displayed, I think the Court must ht Well satisfied that 
^t wais only a. fancied indisposition which he cxprestod as a reason 
Vhy he wanted an acijouhiment before he commenced his speech. 
He ir^^ not satisfied in discussing the law of the case, but -he must 
travel in that very wide field of detlamation wiili a rha^ody cor- 
respdndent with his exertion. I regret, truly, tha€ this has bfeeti 
the case ; but I ivill, with confidence, ap^eai t6 the Court, and t6 
TeVery incBvidual present, whether we havfe not been continutfl^ 
tortured with die idin of rriminality, Treason, and all its concomr- 
tants ! Btrt, are we to sit still, Sir, and receive insult upon insult 
with tameless ? After Mr. Burr was dragged to this place in the 
ifnanh'cir he wiis,liave we not been perpetually told that he is guilty j 
Tfliat they not dnIybeHfcived his guik, but irotdd prove it: whilst 
these individtxals themselves have, ia rhapsodies of adulation, ex» 
^ted the tidniitnstration. Pei^aps they imagine us to possess the 
^ame pliant and patient di^posidon as the great authot of out feK- 
jion had*-^whd^ wheti one cheek W8(s smitten, tuttied the other also, 
fotv. Sir, I hope the J^ndeman will imperious^ charge himself, tb 
exemplify his oWh recoimnendadon ; and thdn, I am sufie, I $}»& 
Ibe ha^py to fdHdiv his extoipte. 

At length he has brought tts to die same ground fot whidh W6 att 
trst contended — ^Thattbe President of the IJhited States wa^ lia- 
ble to be summbned, atid boimd to obey it. Sir, was this adihitled at 
"first I Is notdiis the main ground of the argument ? ^^ 

Mr. Hay contended, that the power to summbh wfe never did- 
'Jpiited ; but it was said, and he should again to-morfbw object, ihfeit 
a subptiena duces tecum couli issue in this case, u|)oli grouiidff 
which, he believed, could not be denied* 
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Mr. WiCKHAM. I must ahan4oq my memoiy a« we^ w my «nf 
dewtauding. The gendemian is mistaken ii^ ppiut ofjact* Mr^ 
Martin came forward to declare what \va^ prayed fpr, Mn Ha5^ 
thea denied that a subpcen^ could be iaaijed ip any c^ss, ifhatever* 
Af subpcpiva ad testificandum is a matter of right ; a subpcena ^is:c<?^ 
tecum is a matter of discretion with the Court, So far we travel 
the «arae road : but now comes the separation, Jle contep^s, that 
we are bound to shew the i^^riality of ths testimony to our ca^e } 
%ve say it is enough if we shew the probable Qa^se. The c^se of 
3mith and Qgden \vas resorted to s but what wa^ its oatijrq i Wpy^ 
.that decision was made on a motion of continuance. We know; 
|hat it is impossible for a party to put off a triai^ without they swear 
that they cannot go on to trial, iind shew the grounds of thr-ir un^ 
willingness^ And why ts this required ? Why tjiat i>p man shall, 
without evident cause, put offv^^ delay justice. 

Mr. Wirt said, bptb the questions were before the Couit a( 
JS'ew-York, and the- arguments were pointed bpih to tjhe foutitiu^ncf 
SiVid tly^ attachment* 

Mr. WicKH AM. I. SQ ujiderstood it ; but, it i^ecessarily formedl 
a part 9f the motion for. continuance ; and, therefore, they were^ 
conhe<|ftd% But, did not the Court, Sir, in that c^e, reqiiire affi- 
davits, wber Bg^ade iqut of the u^ual form • ^4 ^hy ? ftec^^se,, 
prima fy^ia^, the persons at Washington could, no^ B^PV^ what wa» 
itnmsacted at. New-Yprl^ What were tfttey to pixjve ? Why, thait 
thyese gentlemen fitted out an expedition for sea, un4^i: thiB au^hor^ 
rity of the President of the United States. The answer was, tha,t 
ihe President had, i>o right to declare war with any n^^itipn ; and^ 
therefore, eveaif he. did. $anctic^ it, ^ testimpuy of - ^ Qftc^rs qf 
Government could avail , 

But, say the g^ndem;sn":w^What pps^ble^pplication caA Qoaeral 
Wilkinson's letter have to this, caf c ? Sir, h?^ we not seen Genc^*-. 
ral Wilkinson's affida,vit, charging Mr. Burr with cerljJip. crimes-^ 
which, however inconsistent or iropossible, is so str9ngv^9, that jSlr. 
^Hay depends much upon it ; and yet he siiys he c^iuust send* up an 
indictment until Gen* W. comes, here himself., Ig x^ot Wilkinsp?}^ 
then, the pivot Upon which the whole of the ehjairg? of Tyeaspa 
.turns? TTiat being the case^ will it not he a que^ion befom a 
J[ur\% whetlj.er this man i« to he cr^ited or. not ? Should,we not oe 
at liberty tp say, that tjus man, upon whom so much degendance is 
pflaced, has, at one time and p'ace, said qm thing ;. while, at ai^other 
-time and place, he ha$ said another thing? Are we tia^sjit dQwn,and say 
notliing about his letters, declarations, qr actions ? Sir, except t^ey 
ijneai^ to make General Wilkinson as immaculate as the Govern* 
ment itself, we m^m to try to prove that Gen. W. may contiadict 
Iiimsielfi nay, has contradicted himself; aivl, tlverefore, thait bis 
credibility is not to be depended upon. 

XIpon this occasion, without referring t0 tiie ^record, I might 
allude to die transactions of Gen^ . Wilkihson at New-QrJe^ns; tt>; 
the situation in which he stands in public estimation oq acewgt of 
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hls*general condact In the transactions of that quarter ; and of the 
necessity he has to bolster up this prosecution ; because, if he 6dl^ 
in this effort, he falls into irreparable disgrsice. Then, Sir, thia. 
man will cojne forwai^l with every motive of interest to prop up 
a sinking character* And do gendemesi^ suppose that we hare 
rested until this moment, and haye not been looking out for testir 
iliony in our behalf? That we have traced none of those facts- 
V^hich may operate to fix the stain on this man ? The Court will . 
jdlow.us the right to impeach the credibility of this man, and sift 
lus conduct to theyery bottom, if we can ever attain to diat pointy. 
Gen. W. has given three or four representations of this affair : on^ 
at NewrQrleans, one to the President, and elsewhere, We wamt to 
foinpare thajt sent to the President with the others. 

But thi^ puts the public officers in the power of a party ! And 
nrhat, §ir, a^pe die public officers created fpr? * Are they for the good 
of the pqblic, or vice versa ? The gendemen forget the end tha* 
^vemment is formed for. - It is established for external defence^ 
and internal protection. And if it is meant to protect the citizens 
in their x^atural right, shall thos6 rights be abandoned, merely be^ 
cause it woidd put a public officer to a Utile trouble, or inconve?; , 
liience to search for it ? '^ > ^ 

But we are to shew the materiality. How can we. do tms with- 
out revealing our whole ground, and betraying the depositary of 
our strength r We say, that it is material, because Gen. Wilkin^- 
0on wrote it to axiother man. and because it communicates some- 
thmg which has a bearing upon our defepce. But I will go far- 
ther ; I wijl suppose that Mr* Burr may not kno\f that it is material ; 
but, have we not a right to it feom its prohahk caune^ that it might 
be to the advantage of our defence ? But, as the credibility of the 
essential witness will have to be examined, surely the Court will see 
Ae prqi^able bearing of this letter in our behalf, even although we 
inay confess that we dp not know its contenti. 

It n^ay contain the secrets of ihe Government, it was said* 

Mr. Wirt declared himself to be averse to State secrets. Now, j 

am sure, that he would not speak what he did not really believe j 

but, I am equally sure that what he said, appeared to be adverse tp 

lljii. professed doctrine, because one of his professed pbjectioi& was 

grounded on the probability of its being confidential* ' But, SijE, 

•what is the result of ^dl this ? If the letter contains State secrets, 

will npt the President, upon his oath of office, say so ? And 'will 

not the Court believe him X But, I do not believe that he will ^ith- 

bold the letter; ai^d, therefore, I believe all this argument to be pre? 

mature. But, Sir, these State^ secrets might have existed at the time 

the letter ^as received, and no necessity of them now exist. Th^ 

they do4aow exist, it is incumbent on gentlemen to prove. Ail 

and every act at that time was enveloped in State secrecy; but, % 

presume, when all these communications were ntade public, evety 

thing became public. There Gan> therefore, be no State secrecy u\ 

this letter. " - ----- , . 



'Innocence wid truth; Siir, plead very powerfully. Now, suppose 
JMk Burr to be an innocent man,' as- 1 have a right to suppose him, 
aofd so has ^y one, until some proof of guilt shaU be made to appear. 
Suppose him to be in quest of truth, as I really think he is ; is it 
not of very great importance that he should be possessed of every 
pieee of testimony that would any way tend to shew his innooence^ 
t^ prove the truth of his cause ? Might he not ask for this very 
paper, widiout swearing to the particular points on which it is appli^ 
.cable $ and more so, since he knows not what the facts therein stated 
are .particularly dej^ignated to be ? If he can swear to thtih a$ 
probably useful to his case, he certainly goes as far as the law re- 
quires* How is it possible for our affidavit to be expressed? We 
presum*^ it is ijot necessary, when we shew probatAe cause. I 
contend that no odier affidavit is necessary, than we have given to 
obtain these papers ; the necessity of which are strongly evinced^ 
:Since the gentleman has declared, that the moment Gen. Wilkin* 
json arrived, the prosecution would proceed. 

We are told, Sir, respecting the defence on Blaniierhasset'S 
island. Wherein did we admit that there was puch a thing as de- 
fence. Or even military array, upon Blannerhasset's island? We 
^otaHy deny the position, ^d eyery person knows there wa$ no 
such thing. " ' 

' Mr. Hay. Does the gendemanWan to say, that we know 
tiiere was no armament on Blannerhasset^s island ? - 

' Mr. WicKHAM. I do own diat it is my belief that there ws^ 
lid such thing. 

Mjr. Hay. '1 do believe that there was : atid, further, I believe 
Aat when it co/a^es before twelve honest nien, they will believe so 
too. 

Wr. WicKHAM. Not meaning any thing personal, I will only 
cay, that the agents of the Government know ihe fact to be other- 
wise ; and I should have supposed the Attorney tohav'e kno^n it* ' 
I am desirous, however, that he should know that no imputation of 
gmlt i9 intended towards him ^ for, I' thix^k him to be incapable 
■of-it. ' '■ - *' 

I do not know, Sir, that the observations of my friend (Mr. 
■Martin) related particularly to* Blsnnerhasset's island ; but, I be- 
lieve most particula.rly to his^ passage down the Mississippi. He 
certainly used a very strong expression, when he talked of Mr. 
Burr's being hunted by blood-hoiinds. But, I will say, that orders 
ifrere given. to hunt him through the United States ; and therefore, 
by what names the instruments are called, I care not, since the 
effect must be equally prejudicial. Now, as to what Mr. Burr 
(didj it is one question ; but, as to what he has a right to do, is 
' lailother. Gentlemen have indulged themsehres with observations 
pn this subject. Mr. Wirt says, that he opposecl the military force 
of the United States, and he had no right to do so. Now, I only 
llnd fault with the premises. If die President of the United States 
idiovijd think proper to order out the military forc^ of .the United 
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SWi^ to tpkm Amx^n. Burr^ an4 aQ his propevt3r and adhereiitsi, 
will say^ that ftiy citiz^eh of the United States ba3 a right tot 
^iss^me the power of a Bashaw, and command out his Janni^amsr 
on any pretence, or at any rinie wh^n he pleased^ We have a 
^ght to say what thp oonduct of any man in the comniunity would 
justifiably be, if th^kPreaidentwasi to or4^r out, and head die mili* 
nary forqo of the country, for whatever pretence* I'hqr^ would b^ 
nQ bowulg or res^traint tp such illegal step^t 

I must confers. Sir:, that if ever such measures should be coiin*^ 
tenancn^, th^ve wiU be exhibited in this country^ a spirit that will 
-»fif«H>gfy evince th^v 3uch tyranny shall not e^st. We have a ri|;ht^ 
W>tf c»i}y sp^ak of these things, bmt to resist them. We deny the po-^ 
^idoi^of M n Wirt, a« to the. power of die Presidept to order out tho? 
^9^y whepe'vcrh^ pl^asos; he has it not by die Constitution,- nor 
laws ; and, if he is not authorized by cither, what can we call it bat 
4S^'ilitaiy despotism; and, if he had no right to order out a military 
force, any man whatever cpuld array an army with the same propri- 
icty himself, because his. conduct is to be governed by that safeguard 
of our country— rrthe laws* What n: i:5ht have been the consec u :^nc^ 
of this stretch of power ? Why, Sir, an insurrection ; and, from the 
iKndiPlicyof thes^ orders. Col* Burr might bless God that he is nal^ 
now in his silent tomb, instead of his being in a Court of Justice? 
vindicating his rights, Then, Sir, I trust diat whilst we liv^e undeif 
Stuch a Constitution and laws, we might claim the ^ight to enquire^ 
wheth^r^Uch orderawere given or not j and if they were given, I 
will be bold to say, that Mr. Burr had a right to resist them b|?- 
aU the means in his power to procure. 

. Retumipg to this letter. Mr. Wirt says, it may ba in the D^-- 
partment of State ; and beirg there we are only to have a cpipy. 
Now, this is scarcely to be imagined : a letter written by Gen. Wd- 
Unson to Thomaa Jefferson, President of the United States. It is. 
• to be presumed he keeps the letter in his own bureau, and did not 
send it to be djjposited in the archi\2e« of State ; and therefore, to him 
application is to be made, for the original, and not a copy. What 
will Gen. Wilkinson say, if a copy is < brought here to confront 
him with? — ^^l never wrote that letter, but some of the emissariea 
of Burr wrote it : there is no prbpf that I ever knew apy tbit^ 
about it, and I deny it." 

But, Mr. Wirt, after admitting with the utmoat candor, that we^ 
have the right to call Mr. Jefrersmi.here, tells us that we must pro-, 
duce strong reasons. Why strong reasons ? Sir, cannot the ad- 
Winistration go on, whether that letter is here or at Washington ? 
is that letter a TaUisman that cannot be touched without vanishing; 
away in smoke? Sir, -vuUthe absence of that letter *' stop the 
the wheels of Government,'^ to use the expression of a great ms^ii 
on a former occasion? 

But, the gendeman says, if we get this letter, it will be evideuce 
against Mn Burr, as they will have a right to use it as well as we^ 
Tdruly? Sir^ they will^ we ^anuftt .stilie it affer it is gre»cnted as evi-L 
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6ence ; biit^Tioyetliey reason tx) complain, if \re shbuld bt aofeinv- 
iple as to weave a net to be entangled in jur.xlves ? We can judge 
about its operation and efficacy for outselves. But celtainiy, al- 
though we m iy be in possession of that piece <rf testimony^ we 
may reserve it ; we are not obligi^d tso bring it into vi^w. On the 
•whole, Sir, I ciin see no good grounds of objection, why we should 
toot have these papers, upon shewing probaVe cause ; Which' we 
have done m our affi4avit, and the obscjrvatipns already "ad*' 
duced. 

' Judge Marshax observed, that hfe wa$ sorry to fefefe so great it 
■degree of feelings manifested on both sides. Thesxnhings ought 
Hot to be done: they could have lio gO(xi effect. To be suic, it had 
been hitherto suiTer;ed ; because, as it was indulged oti one side, it 
Vas but fair to give the same allowance to the othtf. It may b6 
proper in die Court, at * this time, to e!xpress a wiih that such k 
mode of conducting arguments, on both sides ^ may have closed ; and 
it would be gi-atefully esteemed, if gentlemen, of theif Dwn good 
sense of propriety, would permit their understandings, as the be^t 
guide I and not their feelings, to govern thfcm. 

THURSDAT, JmeW, \mr. 
Mr. Hay. Yesterday, when die motion to ^joum w^ itiadfc^ 
1 was exceedingly un^^ndl; and yet the verj^ unusual conduct of the 
Counsel, oh the other side, compelled us to proceed. I yet fed 
Very much the same ; bun, however laborious, I must proceed to 
answer the arguments of the gendeman last up, and the rttnai^ks 
genferally on this subject. 
, It Was the pleaisure of the Coaft, yestferday^to recDmmeiid to die 
Cbunsei, on bodi sides, a more strict adherence to the point in de- 
bate, and not to exhibit thoee traits of asperity which have beeti 
heard. With respect, Sir, to the Counsel foi- the prosecution, 1 
think I may say, the admonition was enurely su^perftuous ; bxit, «is t^ 
thfe gentlemen Oti the odierside, I will refer to yout- reirolleclion, 
whetherthe arguments and temper displayed, have not had a ten* 
^ency to the evil complained of. I am contented to act with thfe 
most strict confoiiMfty to the direction; and, I tru^t, diat those 
"who come after me, will exemplify the same, i I'ametit that tfafe 
admonition was not made earlier, that theffe might have bceti 
mutual profit received ; f6r if It had beeti made in due time, 1 
Itiight have been saved the trouble of tnany retnat-lcs which it i^ 
tioW incurhbexit oft m6 to make ; and spai-ed frotn hearing ma- 
ny, that M^ere a]s irrelevent to the question, as they ^'ere to that 
■due course of propriety which all debate Ought to assume : re- 
^arkft that, as a public prosecutor-*— as a frifend to the ijOuntry-^aa ?i 
supporter of the Cbustiturion, the laws, and the GoveHirheht of it— 
1 must Say, "Wefe totally utiWairanted on any priiicip\e ot propriety 
"iit fact. But since the admonition of the Coult lias been given, I 
^HVill £i€^t ^ViU na^ Idiem, but leave them to sei ious rejection* 
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Befefe I enter more intd the merits of this question, I wiU.talcif 
leave to remind the Comt, that the objection which was takea, 
yesterday to thfe right or the party, in his present situation be-' 
fore the Court, is not impaired. The more I reflect upon the 
subject, the more I feel its force- I contend, that a man who is 
not, stricdy speaking, in Court, although he may take out a*subpto% 
or take such other measures as his situation will admit, has no 

'right to the process of the Court in his behalf to procure testimo^ 
in hiscase^ or to take any other step which it is the exclusive act of 
a Court to perform. ^I hope. Sir, that in opposing the modtnx made 
jb behalf of Ae accdsed, to enable him to get testimony, we shaK 
not be supposed to act widi any degree of severity, or from any 
desire to lake advantaged towards procuring the conviction of she 
accused- No, Sir ; we wish to meet the accused upon legal 
f^round, aiid to keep within the limits of the law* The truth and 

' "sincerity of this declaration, I trust, will be tested and evinced by 
this fact : — ^That I have vol,untarily and gratuitously endeavored t<i 
obt£uh for the gentleman all the tettiniony that he is seeking to ob^- 
tain at all this expence of time and trouble t all of which mi^t 
have been saved, and the papers appear the saihe« I wish me 
principles by wliich we are governed, and the ground upon whidk 
We stand, to be seen and known by all men : that every body mjght 
Icnow that we are governed only by a desire to promote equal, jua^ 

tice* . . * 

I am doubtful, Sir, whether I shall lipt depart in soine degree^- 
\ from my declarations made to the Court, when I notice the obscr* 
Vation diat was madd by Mr. Wickham. If I do transgress, I in- 
treat the Court to stop me. But, it was an obsecvation so strong, 
so compVttely Unwarranted, and the effect intended to be produ<;c4 
Upon the public mind so palpable, that I must notice it at least* 
I say, it was not said to the Court noi* to the Counsel, but to the 
people ; aild what makes it worse, is, that it was not warranted by 
fact. The declaration was^ that we were catching at every thing 
wiAin our reach for the purpose of bearing down the accused : that 
rushed on with furious pace to procure victims. Sir, has a singfe 
occurrence taken place sihce the commencement of tiiis prosecu- 
tion, which has «vinced such a spirit f I speak for myself and those 
engaged with me, that the charge does not bear upon us. But the 
gentleman has gon^on to speak of what he was pleased to suppose 
our versatility, in acknowledging,, at iast^ as he $uggests, th^ the 
T?residerit of the United States might be summoned* NoW, i£ 
that were truth even, he ought rather to have commended our 
liberality for making the declaration ; but, he speaks as though we 
had given up the point, upon^ature delibeitition, whilst we deny 
that ever we advanced a contrary doctrine. Any eulogium on otn' 
candor, therefore, will riot apply. I have ever admitted, bec^u^ 
I have invariably thought, that a subpcsna could be served on die 
President. I never had an idea of clothing ihc President of tne 
tJnit^d States with those attribiites of ditmity, as Mr# Martin w^ 



this rcspect, tp other men : ^d fie must parddn me^, when I say^ 
Biat he knew' I ne\>^er had ehteitained such.aii idea. Thai fiigh 6f^» 

j^ei? is &dt a hiiii 5 He is But a citizen j and, Jf He Inows ^ny thing 
fh' ^vl^ case, civil or crimihM, which ititi^Kt affect the life^ JiBerty, or 
Jird^rty df his'felloW-crtizeh^ he fias a rigHi, it is Hi's diity to do^ 

'lis on- df the b^St liiei, (^Catb,) did Betbrc fitnti-^go before ii Couit^ 
iittd declare what he knows. And what would be the prciceVs!, in 
tese he failed to attend ? Why, the cbmriion means would be^ for 

'^e Cbutt to issue an attacfcihent to forte hiiri j but, I presume tivat 

"ne would iibt fail, unless for essential reasons of State ; arid, sure- 
ty, if bublic bupihess sTidiild prevent Hiiri, tfee Court woiild admit it 

.»s an excuse, upon lair and reasonable pnnciples» But, Sir, au- 
iiibugh we have uniformly admitted tlie principle that a subpoena 

[ could issuej^ we have as uniformly dcnitd, that you coiild bring Wna 
into Court by this pailicularproc^^^^ irom th^ biie adihissiori, 
yind the other denial oT diese twb points j jfie geritlemari endea- 
Vbiired to pbiiit out'*^oine marilfi^st dereliptioii of jargunierit;, butji 

*^ifet diggiriij a pit for us, we saw him fall into it hivhselEr Jlever 

'^d-'ej&ctis, and afgumeri^^^ surely, ijiofe misimde;rstbbd^ than pt^ 
nave beeh. We have even been charged with adiiiissibriB, recessions, 
iiiid cbhttadictibhs J biit these intbrisistejncies are hot pQihted out 
to lis. IJe supposed, tfiat, ihoiir cjiiptatiion respecting pubh^^ 

'^ments, iSfejwer'e caught; becaiisej^ we Had always denied the princi* 
l^k of secrecy. He pointed his nilger to the iiiiuineiit,,bu£ he di4 
iiot put his foot oh il ; for we haye never cotis^dered that sblit^f^ 
decision as laivj because, it Is iegiigriant to'eveiy principle dt rig-hU 

i mean hot to aflid^ to the character 6f circumstance By whom,^ to 
Vhoin, arid where this wasmide, ^it <ann6't he. esteemed a cbJ* 

.i-ectibri. I ttust that in these mjwande^rings^^ l-have not incurred 
the censure of tiie Coiift, because I have saidiibthirig to rouse the 
feeliries or displeasure bf ^riy brie, , 

I Will now come to the question, whether a subbcena duces tecut» 
ought to issue in this c^se. It was yesterday contended, that this 

Granted, if siibstariti& justi^ fequiref it^ ara l^ 

granted, if it shall not appear to be necej^^^^ to^.the cLefynce* *l 
canbbt state the ^rbpbsTtibri' mbiS^iaiijIy t][^ this.~^Thie Cqurt 
tteirig called v^h to issiie an award, cannot issue that award, 'Un}ei,s 
they believe the eyid'^rice sbuglfi ior witt he' material. -^jNo^^^ 
.the accused do^s not say that it will fee mat^eriii /In 
bbserv?, ii wbrde^ wTtiK pecuHsu* cilitipn-^*!* ^h^V ^^J^^ ffl^J^^^W*'* 
X asK tihte Counsel,; apd more esgeciaUy. the, learhed Coupsji}, M?*. 
Martin, whether iri his i6>, or 35 years' ftxperi^ncei ix^uch of wh 
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firbuld W, to sa^sfy a Court of certain fact$ : but, l3ier& s^e US 

'facts stated here, nor are any orally addubed* It might be toneci^^i 
but ^f so, I- will venture to say it is unprecedented, and that the 

^ Court cannot decide upon it* It may be material ! Hdw ma^ 
be ? It itoay be, by putting it in their power to §peak ^s they .▼<;if 
often have done of these papers — ^repiiesenting them as in the hx^ 

' est degree barbarous, illegal, and a just cause of opposition t smdf 
therefore, enables them more easily to crush and overwhelm p^iia 

' matters of fact. All this may be — nay, ^ this w$U be said^ and 
vety emphatically Enforced, and morie particularly l^eforc a Jurj* 
Of this we arc awai*e : this may be the object. Sir, when I r^col^ 
iect whs(t has passed, I rm forced into an anticipation of what i&^ti^ 

, corner I must beg the gentleman's pardon for my freedom, but jt 
teally sfeems a little, farcical, that these papers should be introduced 
as the foundation of a motion of this sort. These documents may ifi 
TJitfiteriaL > Well, Sir, does this not indicate an impression, that diey 
may not be m^teriaL Now, suppose he had put in the words, may 
not be material^ (for We are surely at liberty to extend the doubtful 
case to that), would the motion have been attended to ? Its ab* 
surdity would have appeared in an instant ; and I really think it ap« 
peai^ tieaai'ly as apparent in its present form. If any of the gende* 
men can furnish one single CaS^e, either from precedents^ or frorii 
theit-ejctensive memory and practice, to compare «Rrith thi$, lani 

* done. Until then, I must, at least, suppose it to be irregulan 

But, Sir, if this paper was sufficient tb procure the object, what 
would be the consequence ? One inevitable one ; aiid that is — that 
all the pa{iers iii th^ ^chives of the government would be at the 
comtnand of Aaron Burr, to gratify his cuiipsity, or for odier pur-t 

;|)oses. He might directly say, all papers relating to our conciefli9 
irith "Spain, on our frontiers, would be material fot- his defence* I 
am sure that die Court will not listen to such an application, unless 

-it shall appear upon a foundation vasdy superior to this. Can the 
Court say, that public justice requires this step to be taken ? Cao- 

'diey indulge the impression, that these papers are of material conae" 
quencc? And cannot they see the more than probable inconve- 
nience that would be experienced in issuing the process \ 

But, I contend, that this affidavit would not be sufficient, if ht 
had said (what he dared not to say) that the papers are material to 
his defence. An allegation on an oath woidd not be sufficient; 
The Court, before exercising any extraordinary powers, must bi^ 
convinced that they ought to exercise them ; and this thejr can do 
noway, but by being informed Awtt^ they will be materiaL Uponi 
this the Court must exercise its sound discretion. And csm th^y 
bottom this sound discretion upon the oath 6f a t^rty, who of 
course having a great interest at stdke, will r^resent things by tus 
own impressions f Every man in society, the Court must know^ 
5s led Jby his own feeling, and catmot be trusted to every extent. 

<Thiis i* a sound opirlion of our ablest lawyers. In the case of 

Smitlvawl Ogden^ whigh excited a greater' <;lateottf at iSfeir-Yori^ 
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If possiMe, than this case dbes here, the opimon of the Court wa» 
^Ven upon th^' subject/ Mr. Madison 9|id Mn Dearborn were 
^Said to be wanting ns witiiessfes— but how did the Court act ? TTiey 
de|rtialKle4 notonV)^ a general declaration, but. a specification of the ^ 
jx!siih to be e;Kp6cted From their testimony to the iisuc. It was' 
^Hind tfcat what they could say, would have no bearing on thfe case ; 
i^ttd, therefore, the motion was not admitted. Mr, Wickham ad- 
lOiiitted 'die right of propriety of this specificatlon-^because, he says, 
it yf?& prima facta presumai)le, that the witnesses in Washington did 
TOt kiiow \^hat was passing in New- York. Now, Sir, I will ask, \ 
whether the reasoning is not conclusive against himself; because it 
ii here, prima facia presumable, that Gep. Wilkinson's letter would 
be against Mr. Burr; and, that the orderis which issued upon that 
jahd other information, instead of going a step towards estabhshiiig 
lus innocence, would be found manifekly e xpr^s^ive of his guilt, in 
sSL the transactions M^hjch were exhibited from New-Orleans to the 
seat of this empii-e. The gr^at probabilitv^, I repeat, is, that if these 
papers appear, they will operate in a different ivay from what these,. 
gentlemen may wish. / . 

We asked for a specific affidavit. / In this. Sir, the gchtlemati 
trouldnot yield to our doctrine in words \ they would not formally 
iKhnit that they were wrong, and we were right ; but their conduct 
proves, that they felt it to be so ; and, in spite of sdl their efforts to 
keep upon the ground where they had placed themselvs by tlielan- 
jguage of the afljdavit, they have endeavoured to do by their argu- 
ments, what their client had not endeavoured to do by his oath : for 
they have etideaypured to furnish a specification in words, 'which 
imght to have been furnished on paper. This is thie only difference, 

I will here nottc^ the unexpected remark of Mr. Wickham ott 
iHi\s letter. He says, that diis letter ,wiU be material, because Gen# 
Wilkinson has written letters to other persons, which are different 
from this. How this fact cm he mad? to appear, I know not. Ha^' 
Mn B^rr ventured to state thi^ fact ? I trust the Court VriU not ' 
pkQ the gentleman's mere ipse dixie. It must pass for a bare, un- 
proved declaration of Mr. Wickham V, tending to remove a strong * 
convictiop pf his wrong; ; but, which, it can by no means effect. It is 
jBo totally unwaranted .by any fact that has appeared, I qannot be- ' 
lieveittobe an original impression of the gentleman ; but that it was' 
*f ispered in his ^ar, and theii stated by hirn--^surcly, not as a fact to 
be relied on. If stich a thing had been, it otight to have been stated ^ 
on oath, before it can be material j or if tfie gentleman 'pleases in 
diis ins^ce, *' probable cause." Now, suppose Gen. Wilkinson 
has written letters of this description, ought that circumstance to ht ' 
regarded in this state of the enquiry? There is something ex-» 
eeedingly incorrect in this business^ , The gentlemm does not' 
jk'now what die ktter contain*, and yet broadly declares that this 
letter is different from other letters which have been written ! Do 
fiot the Court see to what a deplorable situadon these gcnfdeman are 
I^dv«;e4 t6,and what ^^xfeble grotmd they sure coin|>^ed t9P^* 



fc^j^X ? TO; ^<M^a|.^ Is tijoc, pr ^ i? i^pt : if tto^, ^i^ ^ ^Igj^- 
it rest CHI declaration, and not be sheivn ^ the Court I If ]j( oe no)^ 
t^ue, thcA they wcf <? npt warranty 4 ^o ??^^?,tion iti 
, ' Sptne observation^ in Jf'trijiy e^Qtra^r^inary ' 3tyle, S|p4. pf as ^n% 



comnion a n^tu^e, yith resp^ect t(^ Ae 9rder8^ were auggpstjjd by 
Mr. Waj-ti^ii* ^4 ^^l^^^^^^rd? dressed i^ by Mi;- Wickham.-— 



They ynjte 19 co|UeDdip^, thai th^ prders pv^ht tp !;>€ li.ere, be^ausj^. 
tJiej- j/wfy ,q«? material \q thf defe^ci^ ; b^ecause, ip, ^bprtrtb^y vei:^. 
^fbjtrary, jyrahnical^ aii.d i§?,ue(^ iji yiplatii^j^ ^tjij dc$a3;ijpe. of t]^^ 
Constitution, antd fPerely fo^ &e purpose of pppTejs;pp. ^(I wilj' 
i^t r.?pj?ij^ tHe* y.eiy*9trQpg ^4 ^P^. VsSM^^i^^ 0* ^1^^? ]yi:|nin»J 
W^]}* 9f.^9^riH ^^* ^>f^TVf^ ^. Vsh!^ ^ 9PP9?? tj»eae unconstitu- 
tional lijw^j, 994 ^P ^^^'^^.^t tljiip tyranny, by fgrce, ^;hicK tif^ Gbvernj^ 
J9kentj^U(Je^y.o]iw;^4 to, pr^^tj^c^ uppn Kiip. The gentleman will tj^ 
cu^e'me/I fawe» T^beiJi I say, ths^i; froip a |p'aii of the age, long. e^? 
p^erienpe, andVi^iyl^|^ ot ly^ankiujl, po^sesse^ ]?X ^Jr Martin, t 
did e^jject tp^heajr. ^id^er dpctripe. I ^ §wfely ij^cljped to l^o^ 

Sd belieyc, that this gocfrine apd principle waf. not l^arped m, 
arylahd ; and, X wiU assure ]bim, that it is not X^^ doptj;!^^ Qf tlii^ 
plac^f I i:ea}ly had &. hope^ that, as the gepdeipaj^ H^ come att 
4.e W^X- ^rppj 'JV!![a;ry)a9d to. enjjigiitep u,^ by l?i% superiqr talents 2ffA 
imderstapding, ai]d. iipproy^ v^ by bU b?^^ pc^nciple^ be y^oi4(i 
Bpt ba¥.e a4yapp^i ij % %e W ^*S Cw?^ ?Pd pf the peonle sur- 
rounding U3, ^ dQjjtrme kq un^5iab)e ap4 ippojppatyile wi^ every 
fennciple ^Uci^ f?^ cal.cijl4l;^d tp. pr^seiyji t;hf; very existjeupe of thci 
gOYerntnepti pi; tl^e happineg^ of ijie, peppj.e : ^ principle, w^ich^ 
would/ haye, bpe^ yiesyed yiiti\ b^qnof amidst d^e sLapguin^ry 
scene^; pf jirg^^^ ig :4}e l^pfrid i^^^ip^^J^i^^^ i^. 



iiat, Sir, i; bppp tq.^^y t^ic Gc^v^^^t^t thjis j^^ wrcjag po^U^oP I* 
TOO, tbat tte Jati;cj4uctip^ p^per%capnp^ b^ yipdijps^ted \xfo% 

t^e groui^d^ (ey^n a4piiitiiig it ta he cpfTeqtq») that JIi;. Burif hadl% 
n«l^t tp r^l. Vy W9^ ^^ o**49i^ 0/ ifjie Eiecutiy^ tp andestt hiip^ 
W^at ^ tlje l^\!»r gjfi tj^e subject ? Tbp Presiflent 1^ bound tft caft^ 
c^ut thV militant- ^^^ ^ suppress my cornbinatiop aga^pst th^ 
IfW^-rL^^^s y/|t^t^ ypl/ij/p. ^81, apd ^92^' P^ i^ ^worntot, 
Euppoaft^tbe Cop§,tif utiqp ; an4^ is e^^prii^ly req\uce<li to qaye Te?. 
cpx^t^f, ti^[miHfaiy apd pay^ fopxs ofthe \J. States, fp]f the;pur-»f 

ppse, o£ ^ij^Sf^eViofr ^A^^^ sicheme y^hx^ ww/tbei^j 

in ag^tatic)% tqiding ^ ^ i^terfti^cf} lyith any 4)atiQii iiji 2^11,1^3^ 
iy th ^s, 'as Spam wag. In copfoymity w;itjj^ thc^e laws, ^e if^ue4, 
t^ orider^^ ^ ^nd yet «e are ta be told, t^at they may be* ^\y(idly 
oppo^d. by the, B^r^soi^jB ag^m$)t whoij> th^y: were issvied !; §4f-4!?^4 j 
f?.nce^ 9greable.tpJaiy,''iSi one t^ t? l^wSj?5^':i 

f jitiye aiftlypiT^^, i*j|n^therv , ^ ^ / ^ ; 

L^wjaln9t^gyt|i^t.itisTreasop, or-^v^asMisdcm tq.?«|v 

v^ce thk do^trpif^ ^4.ip<«^t d^pl^T^k i»u5t that^ca^e be, wbi<% ' 
rBqpiTpai.s4idi.dQ9tr^^ato suppoar):^. LcJt us exammi; 9 littl? fer]%er. 




<q^i9%ii^ jj^^ |fu})lk b#^^? ai^e l^p tQ b» ?tiiiw§s> si^tH^ 9^ 
Hpy s^rblja-T^ 9;ns ppprcssive Is^v^sr-auiQb aa tj^e e^tcise la.w, tending 
tp h4?^ very hi^ i«)i^ ViW partw^ular po^rtiiW of tfec pomwat 
9?^ * ^WfJ^?^ ^ P^PK fregng ttei^pf ^s^ioft^ ^d actio^ ui ppi?.i 
^rnf>fty wjjjtl^ t;%>4fiupijjl§ prjei;ept ©f the g^p^atwi, d#termme at al) 
<^i^ts tp. qgip^e if,T-rNc)»r, Sif, wawl4 they npt be gttijity of treason 

9^ 9P|!0WE i^l T^M* P^ip^ ^ ^re^dy teep decide^ beyond ^$t 
gutetf tf V^W it VfOuW |3€ t;<:e^§oifL to 0^0^ qxxt laysjr, it woi^ bt^ 
^cjpgjl^ ^ ivi4ii|i|0thef. Ifer^ 1# a W whticti^ t^i^ Presfidei^t i% 
l?t«wnd tc^ q^CVite, q% he Jmsj pledged bia»^elf tp dp so T)jKitbidl.^,Tf 
lijpl^it^g tp inforro^ttPijLmhiai I^ba-^ receiy^dj he tu^-good grQuti4 
|p,hielie^ t}w?t ^ WXie4 ff^rce ia mised for a p^rt^uto ill^g4 de- 
s^g^tjio^} ^4. ^ i^ued'oniers tp stop ard, t^ethc|n. Does h^ 
I]|g^ ,^ go d6|^ p^^rm a cqmoaeifd^ble official obligation I Sij^ 
toi ^pose ihp^t yfitq^ aire iiUr»^3ted widi the eatecution of the laws^ 
^4 lift Ws \^^ ^EP^^ ^ g9V;ermpent of bis countr}^, js crimi? 
TkBi; notwkhstanding Mr* Wickhan>, in ^lis case, says^ uiat Mr* 
BufT i|Qte4 ^^ ^v:ery ma|l of cpi^r^g^oaght tp act. . Surely* this novel 
d^ctri^e^^fid j^ew-bpni ^^es^ would carry the g£i)tlema& toq&r^ 
^U W ^^V^mghni^m, m^fJ^y i>eyo»d yfhsit it will bear* They 
ijpLQ^t e^U^Q po^, w^^^ I 9>ay, th4t they 4o ^o% &> weU imdexstana 
4ie timp p]i^Qpiple3,9f h,uixian Uberty ^s they pughti they am tran^eU 
ling iQ a^ pgith^ which they 4q i^Pt know ; titiey are, aiaxibus for prip'? 
fjipJes wl^cji^ they hs^ii:e nK>^ heJ^tpfo^e, thrpijgh the Ipng period, of 
tlieir p^t \iyji$^ eis^teilaip^ ifiuch sol|ditud^ about* It cei^nly is 9 
ijew dci^ip^,^ I must r^pi«t it^ ai^d wh^ I ^^v^r^puld have ex-r 
p^ct^ tf> lie;^ya|^,e4 b^ft^ % r^spe^tJ^le s^ enlightened Co\iv% 
2p(i. aiwJi^c^TTTtJia^ a p^r^o?^, chgrg^d with.tpeascMi. and inisdemea-t 
jnpr^ ^imi\^. at^Piystv with ^prpl^atipn, to lift bis ha^d up agmstj 
tiie. fneax^ us^ hy ^^ gQVep^iwept to §^ppress that treasrCMi* Sir^ 
l^s 4QCj^ip§ i^^^ ^Pi^^.ly Qs^ Mi b^r4 with patiencf • \$ut r^^ 
*Vtmipg ^l^m t^ ^e €wl?p(«pi. Here is ope of the pifers. wi 8Kup-t 
jP|Qrtaip|^Oi|^ gq>i{tr|E^^Pt^(4h^^J i^spipg 5tpiK)€esatabesei^e<| 

qn apq^i^pf tfee di^?"^^"*^^* 0^^ Execi^iye) syid w4^t fori 
Wh^e \^ tJ^ t)^upcM*iqa% 5i\>ch ^ ^esp. ^ WUl it po^ be epcpectedf 
that there shoul4 be goo4 g^i^itd? forthi^ipeasui'e, ^ wiU i$ not 
he i|e€6w4 «»5 a iiprt; o^ inipjt ? S^rj, the doctripe i^ wiropg,, the 
^jl^S^^oe a WJKH1& s^id c^^^iy thipg is wiPPg abput it ; a^, if ?u^ 
*PW^9 W95-t9 h^ iBsp<54 vtppijL, th^ g^PJpkdi which hive be^ prp^ 
4ticed^ (^d I dp 9ig?po5%f tii^y ^^ tl^ bfist that cap beythj? wjs*^ 
^<3iul4 1^ ^^al,^ WBpng. Jgijt hpw cs^i- dps, Cpt^t issp^e Awh a pron 
<;^«p, j^fiftiyp it ha^ ^ep 4eGi4^4by pBje^pjF th,e Cp^pts^ that there/wast 
|^^(^ha^§ grp«dridtc3^ cop^ipit the accused, upon ^ Qhar^ pf mifii^t 
ineaTjdr. The jtffi^it i^ de^ciept ; aiiid; it mightais w^ft h^vcbceil 
qiEbi^4 tpr^e. Gpurt tp i§^m parocies^js without m aflSdavtt at afl^^ to 
l|^> |»=ocf ss/^ «^^ whiph:w3ii ^j^bj^ect the^ E^iecutiye tp.aP;arbi^ 

1^^ Ct>ui^r^l^trt:to b^SQi^^f^ plaopth^ thipg: u^t ot^y ti^ttil^ 

hm$s^-^:^^^}m^ i^.9i%p»LUk.p»iy^^ l^wMljio^ wd^r^ 
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take to siiy, ivhcthervit is or not ; but, if it is, I will admit that tluf 
accused has a' right to demand a copy of it* If it is perdnent t6 ^; 
fcase^I have no doubt, but, upon being made to appear so, it would^ 
be tmmecUateljr granted, if it would not commute the interest <rf'thf^ 
country. All that I know of its nature is, that inehtion was made 
of such a letter by the Preadent.to Congress ; and, I suppose, th«| ' 
is that which covered the letter in cypher/ Whether this contains a^ 
detail of Mr. Burr*s designs or not, I know not ; but, I suppose, there 
are soiite important discoveries made in it. There may sdso be 
much said in it about the situation of the Western country ; the 
disposition of the peo{^e ; «nd perhaps some things arc unn^valled;* 
and some character^ named, which would render it improper, evese 
at this time, to be exposed to public view. Well, shaH theCoort* 
then, notwithstanding the contents may be of this nature, dci^an4^ 
that it shall'be brought here ? But if it be suffered to be copied, 
such parts as relate to the case, and arp not \n themselves of a pri<r 
x^ate nature, would be had. 

But ^ntlemen say, that they do not require the President's p«v' 
sonal attendance ; and, yet, they call ^or a subpcwia duces tccum^ 
directing him to bring the letter^ and copiesof these orden ! Now, 
I contend, that the person who possesses this letter, as well as the 
odier dpcuihents, ought to be addressed personally* And who is 
this ? Can any gendcman say, who holds possession of this letter |" 
It maybe of a public nature, for what we'know ; or, it may be pri-' 
vate. And pray. Sir, is the President to be of necessity custos »o-r 
tuhrumxo keep the papers of the United States, which pass inta^ 
his hands, until they are called for by smy person who should choose- 
to demand them? Was it for the pleasure of introducing the' 
name of the President of the Uaited states, in order to produce st 
shock against him, that he was mentioned in this case? For^? 
surely, the proper keeper of the archives of State,, is the Secretar)^. 
of State. The laws, yol.l, p. 32 and 110, particularly^ specifjr' 
where the duty devolves of keeping public records and original pa*^* 
pers of States and, I should not have supposed die gentlemen toj 
be so devoid of decorum and decency, (they wUl pardon me) as tc^^ 
thinkofaddressing the President for tfiem. -- ^ > 

It ttiay be said, perhj^^s, that he has the contrpul of all the de.^. 
partmsnts. Certainly he has. If he was to order the Secretariea": 
to send certain papers here, no doubt but they would do it: but, wk3^ 
should he be troubled ta do it, when it is n[\ore readily attainable* 
by application to the proper departments ? Now, as it respects> 
the oinders, I presume they Issued from the President, through thit- 
department of ^State-r-rwho files the original, and sends certifie** 
copies to the Secretaries pf War and Af die Navy respectively. ^. 

But^ Sir, the Court ought to be satisfied of another thing. These' 
being |>ublic papers, as the gendeiyien say'diey are, where is iStkiet 
necessity of puttirig the Court to the trouble of getting, what it 
would be in their power to get themselves, perhaps? (This (a 
|nte5de4 as respe^te the two orders.) Have they ever appUedl fi* 
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l^dples of thesie orders? Is it any answer to say, thai fiobett 
Sniidi tras applied to by a gentleman, and he refused l But hbw 
did lie refufte 1. Not in direct terms, if I understood the gentle- 
QiL4n;^b\it acknowledged that he would iend it, if the evidence 
shoidd be ^f great necessity* But whether irefused or not, it ^ot% 
^t justify this application to the President* If application should 
Wmade tO'Qompel the President to hunt for documents^ common 
decency must require that it should be proven, that application had 
l^peoi made elsewhere, and refused! 

- Bjat as to the lettei*, they say, that they do not want a copy ; and, 
therefore, it is in vsun for them to apply individually. Triie, Sir, 
it would be in vain. ^ But why must it be produced now ? Why^ 
because th^ say that if they have only* a c^j^» Gen. Wilkinson 
Wmdetiy it. Desperate iiideed ! Can gentlemen be serious in thi» 
most preposterous presumption I Do^they really believe that this 
letter wiU be deilied when accompanied with the great seal I \ Sir, 
^y know he will not deny it — -that he dare npt deny it. Now, 
5ir, will the Court take this very utmost stretch of human suspi- 
cion, accompanied by no grounds whatever, and even out of the 
cki&s^pf probable events, as reasonable ? Before this ground c^ be 
admitted, it must be filed among the documents of this Court, 
that reason must be affixed to their affidavits, that they have rea* 
son to believe, that Qen. Wilkinson will deny the copy, before 
they can attempt to tear down and rend his character. Sir, 1 can-^ 
inot hear such things as these,' without much concern and agitation. 
I do believe, that since the commencement of the first discussion 
of: this bumness, every principle of propriety has been Ungenerously 
and wontonly violated. Is this the way, the conduct and character 
of- a msm, who has obtained the confidence of the Govemnkent, to 
be {feced at the head of the anpy, (a trust of nosmdl importance) 
is to be attacked^ unheard ? Sir, it is not my business now to vin-' 
c&catetfais character ; my own knowledge of the events cannot suf- 
£ciendy warrant nae ; but, I believe, the grouttd to be mere un- 
iRninded suggestion. I should be sorry {npt for Gen. Wilkinson, 
but, fi)r my country), if there was die smallest ground for believing 
•It. ■;■*■• • 

Zeal, Sir, has often usurped the place of my understanding, 
smd has sometimes carried me too far ; ' but, I trust, that my zeal has 
been always in a just cause: in the defence of my country— or, in die 
idefence of insulted law. If in these things I gd too far, the rea- 
msoi nmst plead the e^^cuse of my zeal. Sir, it is immaterial whe- 
thcar Gen. Wilkinson desires the copy or not ; it will have the same 
e%9t ; the act of Congress admits it as good evidence. It was 
said that this act did not apply to idiis case ; but is not the Court 

Svemed by law, and the act governs alt cases that can come bc- 
» a Court* ' How can you make the division, when the law says 
an audienticated copy of any pamper Should be evidence the same fis 
thoi:^ the paper itself were present ? What would be the result, 
CB^mse the Couit was to direct the drigioal letter to be brought I 
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Wfiat wonfel tSc Sfetrelafy of Shte say f Wfiji^, ft* ifcttri^ ftt'cfflS^- 
foninity to the laws which he wa^ si^tn td niaiiltsdh^ he touW ndt 
l&end out origind papers ,- because, for the purbdSe of lafe-tctrfirij 
^all such orrgindh^ thfe latv- had providfedi thaft m ei^eijr tti^i; sT t%?j 
"troiiM operate the same. 

I do contend, .that no dubptenii dttqe'^s ttciifft t^ \kii\%t6 ihie Pr^k- 
sidetit in aHy case whatever, to direct hiih to bring any oftci^ 
]pirpei*S, because he has tione in his possres'sitih ; h'^% th^t it^ubpfclii 
can issue upon him in hii own propei" pefrsdn. . Nor cait it li^stie t& 
the Secretary of State, Because the act of Congress ekj)i*esslj* de- 
clares that an atithehticated copy ivill bie eHfectu^, atift hkS befell itti- 
variably sought to with effect. 

I repeat once more, a(nd for the l^fet tirifie, that m itijr b'pf'osHbh fe 
this motion, I have not felt the sli^te^t disposition to deprive tlife 
Accused of the benefit of any evidence whattveh Oh the c6iitrai% 
i have wiitten for the papei^s in question ; atld. it is ifly ift'ost fet- 
\ent wish, that they may Be sent, as I sincereljr odifeve thfet t^ifl b& 
I hope this important question, w^hich has lotig;^gitSfted fite tOuiP* 
by froiti one end to the other, may be detidW uptjn cdtHhh fe^idferiefe 
that is connects! with it, so astodojusticettythe a<?ca§fedi.andg^ _ 
Satisfaction to the countrj^ at large. 

Judge Marshal. 1 undferstdod that MK Sitiilh Aid ifet abso- 
lutely refuse to send a copy of the order from hiS dtj3jai*tffifeht^ Btft 
referred Mr. Randolph to the legal mbde of obtaJirifeg it. Wimt Is 
Ihvit legal mode ? 

Mr. Hay. I think it is by applJriAg to the Sefcf^tary of ^tUte. 
How far it might be proper for him to gltre d eopy df ahy otd6f 
T^hich did not originate in hi^ office, he might justly hkVfe a ddiibl;^ 
to decide. Now, suppose an otder bt edict wa& ^iVeti to cafi out 
the arm;^ or iiavy : this order is given by the Presldeht, the Se- 
cretaries act upon it, and th6 drd^r is Tfegfetei*^^ Theie trffiteri 
SatG niere Subordinate character^. , 

' Mr; M'Hae would call thie attetitloii of the Cotltfc td goifr^ p&ik 
of the message of the Pj'esident to the Hotise bf ftepf eieiitdtixrei; 
A resolution- pxissed the House, reqoestifrg the Pre^ideiit to p^r6vi*d^ 
them with such information as he might be ii possessioaof, Cmt 0^ 
4i cohfidentuil haiuYe J respecting our affaits to the "^estW^d. 'rtiey 
fjossessed a well-founded ejmectatiDn thit soitoe cbnitihitiitatJotS 
liad Beet! mad^ to the Eiecutit^, Which dttght iidt to be diklb^ed i 
and, tlierefore, modestly avoided imerferencfe widt ^c!t pJtM' lA 
their resquest. It applied to various pdper^, not itty pat tiCtitdfr ott$; 
M^k the result. He ^erids extracts froth tt^rd lett^rsr (A Geii; Witi 
Sinfeon ; htit, oi^ the tetter of thfe Slst 6f October, orfy^ve a g^K^M, 
btitUrie of its ccnitents-^So f;^, it' ixikfht pre^thed; jt^ it \m 6f i 
pubiix: nature. The ihfeti^hci^ i^bbviotis^^ i^ is riatutai tcJ 1id|>^;§^ 
ffiat sonie parts of it is of a nStufe \kk it be fti^dd puWfc. Aiid if 
he did fiot think proper td st^nd' ii to Ccrhgtfes^ fdf ttieir iAsJ)?tti6JSV 
fe it to be supposed th^t he wifl'coifithttiiieat^ Itto d Coiirt? 

Jitr.: H4:Y thonghtritfi^jrtl^^ efe aty^fci i tf ; - flter, iRli^ir CbtxgWaSi 
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!^uki have •a^^ed fdr/bmain kformatm^ 4m<di «s^ ib^ ^XKsaim: 
deemed proper «o disclbse^^^^aadiie vslicmld4iare tbought :proper'td 

^ copied €Xtiiac]^ from two otNm-^^hlit \^ilst he sbo^ tkeinit 
laeaeflsaiy to withhold it^rom ^ bstkiideiiitittl «ervstnfU ^ the peo«- 
i^le, ^28 Couint should go IbfHinan} ai^ dismitind iti Ke^btdd not 
^, thattthe Presidfi^tof dielLJ;' Sufe^ hada ri^xtcthefeodikr 
f>rvc2ege f(»f 'exemption from -amiQad^ertf on 4oti Kis f«jb&: icsooduct s 
4)^ certaiitJy, pome fespect M^^doe to hisx^ce ; net oitly 1j^ tl»& 
4Diti&ens at'latt>g^)hut ^o by^^asitemen'ofihe Bar 9 and j^et hefe«4de^ 
^^and is Made-/ not for 4i:>eoppf, a&^thou^ ^f 'wtitt *9ftmA4s£fiim: 
^ti% a te^rf em o&e^ but ffer iKe o^i^id. Ttus 'did xKft 'b^:)^, Mr 
<j9DUBid so iie^d(&l^ he thdught,.a«li^e^tiiathHi^p^vois^4 

'^r. ^E; llAkdoi^^. i ihi^ hom ^deavor^ maijr k ]^e($se4his 
^t^ourt^ *td 4hake ^use of '^ "^me ^hidi is due to me, ^»eitordii3g<^ 
^tiienleasurejloRlfiedovit tOKith^:ki«i^^ '^AAdky i hope, ^iv^ 

bodvince the lOdiirt of the justice df our cbfeti^ v^Uilst it Will esoape 
4h^irtieiimirei 'I l^s in ht)pes, hMrei^^, that -a ^Mttt df ^y^w^go^ 
ineftt iiroidd 'hatre b^n 'spu^. I >did net/Suppese^ Sir^ dlait f^t 
^Kat'had been stfaniitfied'teL #i^e'iiN3td!d%i»%4>een-a Warrecttfia 
-o{ distrust in^^ ^tflnddf the 4!lbt«8i»nc^» ^Ke ^tdks aboikt Ae fiitu- 

«Hon. df CdL 4gurr ; «ml^ ^j^e^ms 'surj^^aed 'fvbnderfuliy^ ^lli^ fv<e 
should 4teake siMsh a moliokk No#, wh»itiis^d)S«i,4>iit sajing^^b«t 
KidL'ikm is iidt tn« ftituation^o demlEUld e^^i^^oe, «iiQcep%^hdt1hf^ 

jnaf he pleased-to be ^ti«6ed wil^'f I aonfee no i^ped, 4n >What^ 

feayv*W^^t-^» 'HajT'callca •'the-mcfltitiid^ I btit, I must state 
^tKe posili6n ; ^f^4adl, ^s<Mtie, ^hi^'vrill strike isveryttiihd ^llh hoip* 
*for! ^t, '^faat'i&IVfr* Bus^ sitnatibn^? , fe^he^iaet in^ Goifft 

of Jttisttiee, dtdy^heldoitider a*reeogki]2aneeof'anitimiense^ffei^t% 
^Aitd, yet -is h€ net, ^day idtsrjdsey^ ^sa^ mtA after ^we A, kept jn 

iBuspcnse and expectadion-^bbund to meet, if ever he jhotildAppaar^ 
^thisgpreiiitaecerin^hQr df sU^elcpei^a'd^ 4iitdhave 

yoix ndt boiaid him to fmik 'dike 'Mn^ .^f -mi 'itldictm^!it t attd, - ^ 
'laeetidl tiharge^, in «^^ety ^shape, ithat^majr^ tMr ean ^bt ^UShk^ 
ikpMsX^l^i Bas'he,^by nubittitiSjng^ *e >i4!l'0f -MV. A^ttowity, 
■in ^ving ^fetfftper ball, re^i^ied^lds fight rf defeiic*,^*bjr -obtaintBfi 
XestiiiioQy' to jostify lufh ? Sk^ haca^nnot'tMperiy^^fi^nd hnpa^ 
'^n^hhout tfiese ;{>spers«--i^I^8 we^H^ €^Mf(»El,atgain ;sM^ t^?^'; 
«iiid, yet, Ae 'gendemwn ^al& ^d^ ^tloMri «iit, '3h-, iire 'hgwe 
-jnx3»ve!d^<)fflr rigm. Why^id^we^dt^iMBrtiMa object 
^^^:*pa&nel ef *e<5r«Wti ^t^/m&^ntiiSieMp^. . ft iiws^fora'mwwiW: 
*itft^ at, biit^re Atrt^dc/h? to ^ ^ojmd. Y-ey, ^ ^ipft«cea'%: 
Tttnqiatod^ttMe^atfdioi^itks'df H^khis, fjf '*rb!^ j^d^jflim,^^. 
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.fttiscteme^iiMir ; ,bue, now he stands in another situiation : yes, ^m 
a bad one^ indeed^ if we will give faith to his accusers. Go backy 
Sir, to the practice of this country from time immemorial^ and see, 
if die very instant that a Court directs an accused person to come 
up, it is not the practice of the Clerk, <» the most hard-hearted 
Jailor^ to- procttrc snbpeeliasr? The^ same fe the practice with a 
compok^ng Magistrate. Every man who appeals upon the'groun^ 
. of rocogntzance, has the same <q;>portunity ; whether it be t^bfore a 
Maf^trate, or before a Federal Courtr Too loudly, kideed, have 
We ads»ired our liberties*-4oo much have we esteemed our Federal 
ConSthvUkxi, if we have not secured our livesy personal liberty, 
mud property; hut, on the contrary, must be shut up within the 
walls of ar pA^ or held under heavy bond, and not a solitary witne^ 
-admitted to our relief. And all upon pious, illustrious ground, ^ he 
is oiAj accused^'^^s life is not yet in dang^r.^ This I cannot bear;; 
It cannot scccord with my feeUngs,. or with the feefings of any maiv 
not soplnsdcated t^ law. 

. But no bill is found ^ true, and I hope never wilL A remark 
was made on the amendment to the Constitudon^ that does not ap» 
ply :-^That he^ shotdd hav& the testimony for hia trial;, but, thlsr 
was not triaL I thank the^pentfeman ! Siv, we wast this testimo- 
ny for a branch of the trial, which may be introduced in a proper 
season. We cannot apply it now,, it is tru^ ;> but^ yire wish to be 
provided with it, against we do want iu Pray, Sir, do give uia 
your ahns when we stand in need t at smother tinoe, it might be too 
latefof us to receive the benefit of it* We have an authority in 
f oster^s crown law, p. 246, which defines* die word T&i J^u We 
there find^ that trial mean& any stagie of a pmaecutioa whatever,, 
from the eommencement to its close* The very first process, is s 

V part of die trial ; and, consequently, entides t^ accused to eveiy 

f right grsinted on trial. 

But, a most unconquer^Ie "difficulty is ptesented^ ui us^ when 
we are asked, to what day this subpcraa sbaU be made returnable $ 
So, we have proved our right; and, that right. we are not to ava3 
ourselves of, because we cannot name the day I Sir, the Coutt 
can fix the liay for this, or any other cause to commence, and wil^^. 
Besses are to attend on that day ; and, by the same power, it m^ 
Jbe deferred from (me dav to another i Else, indee^ we shall ex-^ 
perience thissolici«nH-^4nat the thing k granted, without the meam^ 
.of executing it. Sir, give me leave to ask,, what would be our situ- 
ation, if we were to pass by such an oppcMtunity as this f Suppose 
we should eyer be, as I trust we never shall He, before a Traverse 
Jury*— <uad we were then, after the trial had commenced, to sup- 
plicate your Honors for this evidence— what would you say to us i 
why. Sir,, the ..same diat has been .said in. other cases— •^^ You. 
should have taken precaution, and have been prepared with your 
testimomr.. You are not how to take advantage oC your own maty 
tention.' In vailn should we have asked a postponement ; and,, tiie 
consequence would inevitably be^ that we must awsut ih^ decd^ioo 



J . . . 
.?wiAbut It. Then our lamentation would be — " Alasi the mm rf 
innocence was ready to shedWs bright beams upon ns-r-Oh ! thqt 
Tiire hadmvoked him a little sooner ; b^t now we ^urt toise ^^ast ihto< 
latter darkn^ss^ through onr own neglect/? fanpossibk^ Sir!~ 
Humanrttature must be changed— -justice must be changed into ca- 
' price^ before a doctrine Kke this csm for^a vmomfltit prevail in ou|* 
T'ribuiial of Justite. Law«-Mustice — (Parity— ^^eason and religion^ 
array themselves . against such a deleterious principle. No, Sir; 
. you wifi not now turn m ofF, because we come too late ; and, I ao^ 
bold to believe^ tliat you will not tliink it too soon. 

Let us come to (he true point. It is not, whether the President 
€Qn be summoned : that, indeed, is granted* It seems really td 
me,^ diat we are so unhappy, as almost aWjays to mistake the ori- 
ginal ideas <f die Couna€5l,<)i| the other side. I rejoice that I was 
mistaken iuv^s; bef^u^, from that very concession, I mean to^ 
derive every correlttSyeswpQrt. The^ PrefideiU may be sum* 
' »bn, .' is the great canoiu i shall endeavour to say nothing which 
the. energy of die case does not demand ; but, I mustfa^e excused, 
in asking the worthy gendemen, if they are not a litde inconsiatent ?- 
Did tiiieynot, on a former day, charge us mth strangling the lig^ 
of evidence ; and, advise us to meet testimony in fiidl day.-**-And 
.^now what do they do l^ We ask only for evidence, and they saj^ 
-** you sh^l not have it."- Where, then, does the imputation of 
avoiding the force of testimoiify now lie I Not with us. , , 

What is the nature of the testimony asked i \ WbyT^tftyrwith 

re$pect to Gen. Wilkinsorj^letteir j which, we contend, ismaterial» 

What is the*c6urse pursued. We, will ask you, in every case ^f tea 

pounds dispute ? We ask this upon the same principle, and for 

' the same reai90Rs, as frequently are kvgued in civil cases. We want 

"to confront Gen. Wilkinson with Gen. Wilkinson himselt There 

«i?e can shew, if you pujtit In our power so to do, that Gen. W^. in 

some of his closet communications with the President, is not the 

. Gen. W. that is seen in the coffee-house at New-Orieans, or in die 

cox^J[ave of his friends. We want to shew, that Gen* W.« Vjuies 

irom himself in mo^t esset^ial points* ' \ ' .... 

What is pur motive ? Why, Sir, Mr. Hay ?ia8 <Xitn told us, 
ithat every thing of this prosecudou depends upon this nian's arrival 5 
and, that nothing vvill be done with the Grand Jury, unless be be 
present. Gen. W, then, is the Mpha and Omega\ the beginning 
and ending of this prosecution. And, truly, so he isi for^ it is 
lentirely frona him, that the litde sing-songs and ballads which 
Jhave crept into all the comers of the United States, have wisen: 
and, it is he Aat has, somehow or odicr, corrupted die people of 
this country from those impartial impressions wWch they were wont 
tot' possess. In substance, Mr. Hay ss^^s, that the fune^ral pile is 
. ^ 'prepared, and it wants nothing but the torch of Gen. Wilkiiison to 
,^et . it on fire. Sir, we despise every effort wliich he can^ mak<& 
^ajpon feir and honorsdsle grounds ; but, we are afraid of those eftbrts 
.%bicb might h^ made by dcsfcrcttmi : there is our true f^ar i iJ«?- 
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This taMa ham ckoHiyedv tlMfit^^^ \m di9COVered coiMi^9cietf«>**4ihalr-r 
k^ it the pstmir whoha» wollied tWm» Ancl, what viSl b« the car 
litn^tf^^tf Gtau W. !f dUi th«0 it^ n^ tme ) The g^at caKpeiueQl 
^iKtaiT pfepiDlitioii-t^these wide«$pread sdarfii9«*^k caftcnsiye 
qp^diatioii and dK»tniet»oa^ oider Ym ordet, and under th^ order»: 
of tfair nventtieR%i«-Hoi«r will dwt woadei^^earelraig gB^mment 
:ig^ 1^6391 Gen. W^kmcHi^ ^loald p^ovt what he Im prohused net: 
tdlw Sxtaitiyp i iMid s^^ppo^e^ Siry if should att tunt out djficrait^. 
to what he has represented it i poUcrs^tidaaftbieion should prove to:. 
ifshU anti ; indevery stupendous projlpcct which he has raised^ re^r . 
^ivc a. general emsh^how great Witt be his confuskxi i I think.. 
Mme if&wspaper told me, ml he is no it^^ifpl viceregent of Upjpeir 
Mouiiii^ I ikkA tharf thia Cofpalaiider in Chief himseli^ attee . 
all has esj^ita hare tmned: abortive, wilt be in that mucb^readed 
mlOmAoaio&^^HlprhMe cllr^senf 1 do not say that he wiU» with u»t 
dktsMffd frdiit^ mareb up to dfie Ahar of Justice with peijiuy : but 
1^ I will iay^ *|]iat human nature xnust be more aecorely^ more 
sjt^ofl^y gapii^tic^ ^ reHgioo, and obtain more reinforcements 
itett I tiave ivet ie^ to part with fdl these dignities with Impu*. 
dkj^yttdberddnaf^tQthedmtandashesofc^ Sir^as surea^. 

nan is' ihalt't tiomand tempest wiK cover this man's western glory^ . 
insi gathei: dnck darkneas att aromid him ; if he doea not, by hi^ : 
bath> keep himleif fixed With the Gei^rai^s otaif in his h»id. Can 
Ik beaif oblicpyf ahd reproach i IS^ili he condescend to be the vie^ 
tim of popnUr ignomimr i ' 'Jpien,' Sir, have we not iust cause fbc 
iftinace esqiiirf into all the^e dark 9irc;umst2mce8 i We must trace 
him In hi$ publie and in his private walka^-^we must trace him m. 
m§ most con^<^iai waiksh^and ^at is in the t^aureau of thePre-*^ 
jsideiM* We have been gratified with a ^mpse of what we are to^/ 
4^bxtt {rota him f but, we cannot yet, get |^ (air and full view. 
Itjvhat ^cceM We shall h^ve in oUr resea^cbe^, we knpw not. 

Well^ th^ ^dmit thit die President can be brog<ght to this place4 . 
M6' appda^a hei^, ahd we ask him, ^ whether he has received a letten . 
from General Wilkinson relative to Aaron Btirr VS t^ Ves*'. '*• Did not^' 
th^ teller St^te to you, transactions of a certain nature, different 
irdt^ what h^ said a^ another time" ? Woald he dare, in pomt of 
ihiegrit^^ 4fekndwte4ge it ? " Have vou that l^ter in your pocket J'V 
*• I h«yii— bat I will rtpt dciivet it !" Ah, Sir, here is th^' point of i 
^isth^ction :<-^IS the Pr^esident here like another man ? iVhe bound. 
S& att as t lihould, standing in h^ pkice at the bar ? Theii^ Sir, o£ 
what avail is it pl> talk of the indetpendence of the Judiciary', if you 
Will mfftr Thomas Jefferson xq atand there mute and reiVactpry?' 
I^hftU bdgih to think) that what we have esteemed as tk»e ^et*. 
ftiehov 6f our libidfrties, is lost, if we yield to this etiquette/ W^^l 
Ao they, ititStc^ tell iw ? * You may come into the porch of 'i]be 
Xeaf^w^ bill y6n taufit hot go into die scmctum sanctorum. . A'^k 
l^in iviax ycai pleaM, but do in6t compel him to take the letter oii| 
mhis ^odLtt>-r^st cdtitains a something which ib mt to be seeo; 
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ii4tf >iAlaia the dactn»#, ^Mt % wuiiesa fihall be allowed to ittf 
hmghMUim If, 1^^ it 19 GOiw 

j|h3rt a»d l«y *v«7 v^ ^ «dnaitte<J, that h» ia to hriag eveiy pieet 
^0f ittfoiTjKttk^i^ with biiik whi^ 

A distinctipn which J me^ii to review, has been txiade betwe«% 
i3m md *m pii»ett« msm^^ J^ y!esp€{^aiU« gefidemah hitt aidmitted, 
libat zAmMmdi pap^rs^ iwt ^cowpronitting tho national n^etjp^ 
Dftig^ bff <lei»ai»ikdt . A genilemr^n h^ tUis d^y given u« an eulov 
gitun i^oci hiou/elf and hu aasootatcs, by sayiHg, that diev da pet 
wsh to $u^i*«sa ^7* teatipAony, I|teii, ^, why wiH not that saim^^ 
professed candor and liberalitf extend to silence their (position t« 
Mr dsip^ } Ctaie g^futkmm:! declares bis wish t# be, to prevent %ny 
caprieious ratrag^g of the ^hives of 8t«te. Now, Sir^ if Mi^» 
JiuiT was to ask you fer every book^ comaauaiciAm, dotunawmt, at 
i^apers in the Pfestdent's possession, 4ien the demand mnst perish 
Mk^ttti nothing is fart^i^ from our ideas : but, we coma to the 
idaatteal papers Uiat iiriU besfefit our cause. But, says Mr. Hay» 
y&a diall hafe these papers, pvovided the laationa] safety will not h^ 
eadaiig^red. "Bie nations^ safety! How, Sir, I pray, can that 
t)e in dan^^ by shemng Wilkinson inconsistent in his declarations ^ 
Pow hfo^ is it since he has become th^ nUas t^)on whom the poU-^ 
•tse£|l e^M)sn^ of Aii^ierica has been sustakied ? Sir, if General 
WiiktnsM waa avmifnk^dy adll there would be ten oif twelve feet 
|Kli||re of tl^e land of freedom left : wQuId there not ? If, 1»>w e ver^ 
jcpikimiiiied id eiernml imfamy* wouki not the government go on ^ 
j| siaa svire^ ^ he he so very important, k might be in his acquaint-* 
IttiBe irith aB the {rfans ol the government, for accomplishing tlusr 
great woxic of aoHcitode, vol whicH we are aA^ngaged ; and, this is 
)Ni ead^ that X^uA^tvpe I do not wish to insinuate hi^ agency in- 
}fow, i am indinfd to faelieve, from what little knowledge of 
^biags I am able to compass, that, after viewing the meredian of 
iiss gleiyu.tthe homage that has hf^n'paid' to him in the western 
ifUazter of oilr cpvoatry-rrHsdctcv dem^mdtng almost to foe worshipped^^m 
I wiH iuft aay that he ^haU not ik our potitical Messiah ; but, I 
mSm daxe heiieye,'diat if be wen cruinficd^ k would madce no eojisitf 
jden^ aen fat ^ hi^toiy of QOf time. IBir^ what i^ the situatioii 
#f Geiu WsBdnaon> I will again ask? There must suspicion rest 
I^A him« He slaofcib in the character ^f a reprover, whilst he him* 
$fdf is coii£efl»edly guihy ; but^ to what degree, has not yet appeerv 
ted. *He cam)ot save htqeisclf from ^ inevitable jconsequences of 
idiat go^ ^inle^s he can faknpon some expecficht to thmw the blame 
.pomewheix else* He has icifomied the President, that lat did 
couRteoance these conspiracies ; aud, mlrss he can thro^v the giiik 
pa eome one eke, :diat gi<Bt must he made manifest to his total 
ffewqq£dL And, yet, ye are not to "he vpnsirided sv^ith means to 
|ieta:tliienB;tieeige6, pointed ai^ us 1 

W5 we told pf ^ diaoger of eKpo&mg State-secrets : and^ ef 
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i«me «OfnfitleRtIaI cfcarscters, perhaps, bci ng exposj^d lathis fttfeei^ 
State-secrets / I htard one gentleman, with much pleasure, re- 
nouncing alljregard for State secrete. I see in the eyes of every 
j*ian about me, an abhorrence at the ri»iiife df State-secrets. But^ 
2 will not go so far as that gentleman has done ; for, I do beUeve^ 
that th^re sre some State matten, at times, that oug^t to be kept 
^sectet* 

Mn Wirt. 1 aluraj^s thought Aat there may be «««« circum- 
stances Aat might require secrecy. • And tS sqch a class is this. 
Commufticaiions between Geneml Wilkinson and the Executive^ 
yespecmg the threatened rupture with Spain, or respecting any par- 
sons of circumstances engaged in Treasonable projects^ are necessa<* 
rty State*secret». - 

Mr. E. Randg»h« Well, Sir, the next thing 4o State^secwj^ - 
is, ** where national safety is in danger.** Merciful fadier ! Nesti^ 
^ mfet^ t That it is to be in danger when this arch^witness, this 
Ibunda^ioQ oi' the prosecution is callt i here to give testimony of 
wha* he knows. Natiocal safety I Why, surcljr, the :national 
safe^ wc^ild be in .nodanger of amtthilation, were this gigantic wit*- 
ness left in ^ d^t. Well^ then, it is not Gen. WHkinson at last» 
Plough he is given up to us to be bdFetted; bat, it seems, that 
fKHne body eke, yrt behind the scenes, must «iot be exposed. Sir^ 
1 should really be sorry if ai^r names were to be improperly hrought 
to light in this eorrespondence ; but, Sir, are the names of A,* B, Cy 
D, E, F, and G, to be avoided, on thenaere paltry grotiad^f ddi? 
cacy, when our itie and our liberty are in danger.^ If these nfienr 
are innocent, they can prove it ; but, if they are guilty, it iliy be- 
comes the govemn^efit to screen them, by bearing the charge upon 
«$• Sad e^^dient, to deprive us of the means ^ defence, to shel- 
ter guilty men? Sir, whenever the Executive beaureau is to be 
made the depositary of slander and persecution, and the shelter of 
guilt, i care not how sooai it is broken up. I wish not to ever see 
It, as that ef France of old, a register of the characters of men, 
where was inscribed the name of every criminal who suffered front 
State poltcv* Thajt we should be deprived of our legal ri^ts, le^ 
tt.sbotiki Kurt the feelings of a few others, is a doctrine that never 
has been admitted in the Court ; and, I trust, mfVer will be. No 
jplace, joo characters, no papers are saored to a Court of Justice^ 
lliis :wFas particularly urged yesterday by Mr. Martin, when he 
adducied the case of Lord Barriiigton.--^The Court determined noi: 
|o listen to hit> presiding intreaties to he exempted from answering^ 
where he mi^ expose tbe infamy of her who had iritrusted her:* 
lielf to his care. Bat, Sir, I saw within these walls, a case infinitely 
inore affecting; I saw ;» young son arraigned, 16 years of age» 
charged \^th a capital crime ; his heart rent with agonies^ approach- 
ing neariy to madness ; but, seeking the relief o£ a momentary com* 
jfcrt, he t^rhed bis eyes towards his father, who anxiously came to 
MFitness the fate of his unfortunate son. When he was on his trial, 
^iJl^^e^or^ of the Government were uh:;vaiUngtp come up^lo 
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4flf!e charge, tiotMrkhstanding they huttted fkr and hesK At Idsi, ihe 
, teen^ disoernti^jg eye of die Attorney, turned upon the uahappy fa*- 
iher. I was his defender* I do not know that I reasoned on the 
subject ', I gave way to the piercing feetings of n»y soul j I ^aw the 
Court affected j tears streaitied ff6n> tl^e eyes of the Judges, whtri 
they passed the solemn opinion tliat forced the trembling fathei^ tcy 
come te»^ tne book. In the name of human nature, thought J, Whac: 
an awfol circiimsjtance J However, the ultimate result of it was^ the 
young uwn escaped ; and, not a page €^ our history can e3diU>it the- 
gibbeting of that young man* Here we have a decision, tiiat not: 
jevets the tender feelings €>fa father is ta \«^ithold the gailt of Jii» 
tender offepring before a Court ©f justice* 

And, is <Jeneral Wilkinson die child of the United States— ii* 
^is the man who is to be so protected ? Is this father, (Mr. Jef- 
feraxi,) nbt, as the natural fatiier of whom I hairc been speaking, ta 
be forced to ^vt testimony, lest it should ^ause these pater^ 
.nal pangs in his breast, at being called upon for docnmeRts w&ick 
justice requires of him ? We ask for a rule— we ask for a law iit 
this case. And what is the law ? Why, Sir, evfery^ man is to give- 
evidence when called upon ; except where natural defection, legat 
professional integrity, or mterest in the case, 9ball forbid ; and^ 
where either of these are made to appear, the evidence would nofr 
be legal. . 

What is the aeKt criterion ? Why, that tkW paper shodd be mar 

terial. Now, w^th respect to this, wi^ have periormed a work rf 

»cipererc^ption— we have produced our affidavit, when no afEdk- 

. vit IS lewdly necessaty t^draw from us what a witness knows ofa^ 

.' fact, or to obtain a disclosure of a paper which a witness has th/e 

command o£» And why we have added this^ is to- save the Presi-r 

dent the. trouble of coming here, if he pleases to s^nd the letter*; 

On this ground have we taken measures for a subpcena daces tecum^ 

*^ and this we have a right to: we have a right to it, as an appendix 

to the witness himselL Sir^ I claim^ this fromr Mr.- JeifersonV 

Eftcket, as much as I should be justifiable to claim h from T(mi,r 
Ick or Hand's pocket Without this proce«&r we could not ob- 
tain the paper ; but, by this, we demand it.^ I said, that an dffi4a-^ 
vit was not necessary to obtain this process*-— I believe i;t, because 
I cannot find a single dtctum to establish the right to an affidavit. 
. But .there is reason for it, because a man might suspect that Ae 
testimoay would be useful to him; and, because he cannot particu* 
larly describe it, he shall not be precluded from the use of it. And 
so it is hei«. We knOw not the particular facts of the letter ; but^ 
k may operate instead c^living testimcmy,, relating to some circum- 
stances with which we are connected. Sir, how can it be expected 
4iaft the affidavit can be precisely in jpdnt ? Affidavits must vai^v 
according, to the subject-matter and means of information whiclV the 
; party ppssesses.^ Now, i&uppose Mr. Burr was to swear that tliis^ 
letter' contains such and such s^cific matter, would you not scout 
^ idea«r— knowimg^ as you do, that its contents are uo farther di* 
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Vttlfed 4m ifi tli^ 'to1iim\^c2(!ti<») to €oii^fc^ i fiii^^ (is i^ 
^i2e*siifcwl)^do you ktiow it relates to Mr. Biirr's case ? Sky We haTe 
t>jiif the w«nds df the Pi^Mdent Iranself. Vet^ he hte^natned Mr* 
SuxV itv thtaft letter ? and, in sudli at tr^y, thfit I shiaH lay it m W of 
the few s:ets of hris {^residentia} Mfe^ which i muBt always coiD^aih. 
Whilst I edteem atfd veneratte ^e nrafi «s my friend^ and as $n ^cr«' 

Jf)Tihdtir td pities which I alppmve, 5^ct i cati only tsalte hini when 
t ik tTght"i«-wherie he fe wt'ong^ i must leave hiln* We kncrr tkaft 
Mri |ie]SPer$o)i declared) that ^lii^ letter w^ refeei'^^ hy himfrofn 
Ceik^-al Wilfemson j that it M»tted to Mu Burros transacdfans ; **ijr 
ttAuifse ^iiti^ says He, ''*Acr^ e?zm ir 4io4lot^/^ The Presidentii 
6a\i8, he has vTitten' ^t large tt> hi«i ^espectJhg Mr,* fitfrt ; and, m 
iboWfe ^f tho^se things, we have *' no doabt** we sfaait trip him upf 
Is 210% thid a reafson. Sir, why We s^uld ask for the later ? 

8ut the gutit of Mr. Barr Will 4)e raad^ apf^ear t^ tteit letter. 

Siry whty ttiows that?*^be Pf-efilideat ? ft seevnis l*e docs j but, I 

oin hot itfCliiied to pay suth def^roiee to Mr. J't^sns^rt^ opinipn m 

ell that : he -may have drawn his k^^nce $ but^ iiesff^ not to eata^ 

mide that point for myself. I will fi6t foiow hitti iki bliad defer*: 

•cnoe* I will not, for one reason ,* because i wonikl taeacli tsvtcf 

"cxe^titiv^ officer, tfxat he has tiot ari^t to give my 6piSii(m ixpbtk 

%hs su%ecti3f guik. CtaMiOt he be satisfied in ttois&^tkig his itiBt* 

cutive duty^ widiout being ^ Judge, s(nd pronouncing^ jitodg^eAt 

>jpon him Whom h^ calls the principle actor? This was not re^ 

•tjuti^ed of hint by tike I^gi^attere ; they would hate heen satjkfied 

to hove heard of facts afia persons, without hearing his ^dgment 

on ddose persons. If it werefor 116 -oAer reason tmt Ms^dom^'^ 

certainly should be justifiable in asking for the lc«ter» 

' Stity Sir, ^ cojjy is eiKmgh^ they tell us^ It 4s ^me,^iift at cqy 

wbi^, in Tno^t instances, ^ as wefi as 9A "Ortginftf ^ tot, for oia* 

|)itr{jbs^, it will be but h^f a ^ataffetfcioH. Sappose Gen. Wi was 

lierei He i^s^ aSfced-^** Sir, yb|i wrote "SUch ^ tetter,- A& '^ 

\ nidt f^ He mafccH no answdr. Presently •flie lettiar i» shewn to 

? him^ ^^ I did not,** says he. • Btft tJite faw says it m y<iJur letter, 

I «nd Jnoict **an not deny tJ. He would not wak Jong ^fer tke vflfett 

» : triftiisit temarib. He would te^ toww^ Wadwngtdtt^-^ic would ^ 

J ^^tastl^ eyes tfpon the go<^«Ttment*-«-'afek fum^lf, **wlla* tf I^^fitfc 

' to aflsww and acknowledge Ais fetter i*^ AM Qin\he«otlMr«kl<^ 

ills ttrttsdfedte treiiibles, and fcnr ^^tsU hwn! Jftut, ^^ W 

hittt ^tt ^ he Would, I Wwttld a****^Was tbcrte 4S<%r ^mj^ 

ifconvictibn itponihe ccjy of « letter? ^In»»9fii[e C3as«fi, t^ttikit 

^ill Bn^wer-, %irt, W^nt in-all:? lifo-notntew Be^r to'lltetfioiiMk 

]>atriots, ^v^iie pape>isfo9«id4n'tiidr'dos^^^ %%ift4^ 

testitnony, availed itef %hrtr convtetiohao^f^eate w^gi^^diiys^ ^qn <i h ' 

tiy, intlefea. '^Bdt, I ask-yim, wbeAer it 'WotiM -f«rt 4sic ^i»nil 

with hitn to %ny, ^or ^<5t. *IlM*pe iwig^ ^im'mificmffm'it^ M 

*)r hSs ^afektuowledgitteiA ; *ut, %ow 'cwd^ •we-Hiepend «g«i ^it. *^ 

^hat^ if w% -wt^re tipcta-*&e^Tnt3finei<t^f itiid, «tta-l***!wrihd**B«y 

It? (3o6M"we ttekTHon^ daairibB <hfe ftti^, -tmafll -^w% mwM 4jti E|; 
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the dripinal? Sir, every objectioii woiildbe made to It, andmtiv 
justice: And, if even he should at that moment acknowledge it, 
I need not tell lawyers the bbstacles that would be thrown in the 
-way of our availing ourselves of it. y 

Now^ I really thinks that so anxious ought Mr. Jefferson be, to 
promote public justice, that he ought to hasten to produ<ie the ori- 

final letter. I hope, for his character's sake, that he will do it» 
i be doA not, there will be attached to his name, an odium 
which, I think, never can be obliterated. I would almost ask it 
£or his sake. If "gentleiiien ask why we did not demand it before, 
Ve can answet them, that our hopes were so unprcmising from the 
yebut we received from Mr* Smith, that gloomy indeed were our 
prospects, except the orders of the Court were given. 

Mr. Ri here recited the particulars of his application tp Mr. 
Smith, Secretary of the Navy, for a copy of the orders ; to which 
he answered, in positive terms, that a copy could not be granted \ 
saying, that the orders were intended for die officers alone who had 
to execute them* That thereupon, he wrote a second time, staung 
thajt he could not suppose there could be any secretin a paper which 
had^been printed in the Natchez Gazette^ . This ^ided the corre« 
spondence, and nothing more was heard of i^ , 

Now, this answer, continued Mr. Randolph, was written a con- 
siderable time after it might have been written $ and that time, no 
doubt. Was spent in consulting with the Heads, of JDeparunents 
and the President : enough to discourage our personal application 
again! We know, from experience, mat it would be in vain; 
and, yet, the inconsistent question is asked of us, why we did not 
apply I I hope, therefore, that we shall be excused from applying 
to the President t when one of his officers refused to send it, and 
another would not even let us look at what he possessed : for, a copy 
is now in the hands of the Attorney. . 

. But, it is said^ that this Jetter is confiden^al* As to this, I do 
not know ; but I must recujf to the President \ he has ears and eyes 
as another man : and, I trust, he possesses the feelings of a man* 
As he may be a witness, I trust, Sir, tha^ he will witUiold no com- 
munication, although it may be confidential, to the injury of an ac- 
cused mau. It cannot possibly be of such a nature, as to justify its 
refusal on such an occasion*. 

. Mr. Hay has been, pleased to call the affidavit farcical, because 
no fact is stated," but merely an opinion* I wish he had been so 
good as to tell us, how he would have had it written. We cannot 
justify an assertion, as to what the letter contains* May not the 
opposition which is made here, justify the impression, that there 
is something more Jji that letter tlian is disclosed, or than they would 
. .like to see exposed ? Tliis conjecture, of something being held 
bac|t which ought to be seen, wul be removed if we obtain our mo- 
tion, and every thing will see open day. Mr. Hay says, that we have 
.got all we have a right to expect. We say, tbat we have aot all thgi; 

O 
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we WaiBI ; ^at there is fiomethmg.7et in the holy of holies whid! 
we require-to go before a Court and Jury. Sir, I muirt: ever coii- 
tend) that the calinet itself is ,not too sacred, where the dearest 
interests of a fellow-citizen are involved^ 

Observe, Sir, what the consequence of these Cabinetrilecrets 
would be. t ki^ow that the gentleman would disdam to do any 
Aing that would be injurious in its e^cts, if he were sens3>le of 
them. Would you, Sir, put it in the power of any President on 
earth, to deliberately hunt down nian by ProdamatioiK, declarbg 
him to be guilty of Treason, and g^ve him but a yery partial oppor-^ 
(unity of defending himself ^ I- have always . thought, thai some 
time 6t other, itn Executive Magistrate might become more formi* 
dable than heought to be 'r and, williKit this indulgence of Execu- 
tive secrecy, put s^n engine into the hai^ds of some&ture President 
to destroy hi^ enemies, (at least, in the opinion of the people^) by 
giving cmly partial facts.and proceedings to then: inapeicid(»i, whilst 
he promulgates his most unmoraUe opinion of the supposed, or 
groscrib^d actors ? 

Mr. Hay, mdul^ng himself in Btde: criticisms^ says, when 
looking at our affidavit, H $nay. St material,"' means m^y, or vuHf 
not be materiaL As to his sentiments on thts> I am indifibr- 
ent : ' Mr. Btirr t^elleyes il^ wiH he so-^ie h^ that in^nession cm 
hiis mind-^-^d^ with that impresMon, be m:d^ies. the affidavit ; 
which, in my opinion, is &lly adequate to aU the purposes desired. 

Yesterday we heard something about unmaslang defence. JDo 
gentlemen suppose that we shall go so minutely, into circumstances, 
as to expose our ground, that th^ may avail th^mselves.of our . 
w^ness, and prepare their aoswei^ heyyve hand ? . This is an un- | 
i'easohable expectation, kdeedi We* will now only give Ae rea- 
sons, princifKilly^ (er whiciv we want this letter ; winch is to shew, 
that Gen. Wilkinspn is ^ssly inconsistent in his disclosures : < 
^d to sav, that he wiU^ be contradicted. It is impossible for us to ! 
gb any fardier, whilst the cont^itsi of the letter are unknown to us» 
But how do we guess at what; we have hinted of its. contents I 
Why, the First Magisttrate of the Union has declared his guilt ; 
hfelt^ UT^lded some principles, which makes it material for us to 
jiee Ae grounds of, m order to shake those unfoimded opinions. 

Mr. Burr's affidavit is not to be attended to, because he might . 
Iiave been misled by lus feeUngs ! Sir, is not this always the case i ! 
W^ it ever a source of objection to any thing that fell from an , 
accused man, because he was interested f Beca^se he is so, he is 
the more earnest certainty to declare to the world his injuries^ and^ 
l^ead his innocence. 

But, Sir^, I cannot pass over that part of the argument relating 
to these orders, whferein my friend, Mr. Martin, was charged with ., 
** speaking treasonably.*' Iliis has, indeed, raised an amazing i 
clainour amongst us. When I was up on a former occasion, I 
^«tated the feet, peihi^not strictty correct j however, it was in the 
vay it was represent^ to me* Butnow Ihavea^ewof &ecu> 
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tmnstai%ees, not less bcRous. 1 now sec tkat itisebiiedto an ^er 
given to the military of the United States to lay hold of, and d<^ 
' stray Mn Burr and his party, and to sei^df all their pr^rty* Now, 
whether these were the exact orders or not, I atiU am not certain-; 
but, I believe this statement of it, is not far ircm correct. Sir, the 
refusal of the orders tell me, that there was a something in them 
which lurked behind; else why does not the Attbmcy shew tkt 
copy which he has in possession i Mr. Martin, as I utiderstood 
him, never intended to say that he should justify Mr. Butr, under 
the colour of these orders, in opposition to the govemitient of the 
United States. Whatever Mr. Burr did, we shall contend wa^ 
legal, and not in opposition to the authority of the government. \ 
My ideas, however, are these : that if the President had called 
forth a military force to destroy the person or property of any mto 
CMT men upon earth, without posiuve legal authority, that man Of 
men had a right to resist. What, Sir, do we meaa by the tefim 
usurpation P Why, t^e want of regard to legal authbii^ in exer- 
cising a power possessed. If th^i^fore men have been called out 
in the manner stated, Twhich I do not Vouch &»", not having ^een 
the orders) we certaimy have a redoubled reason ftoir aakmg fin: 
those orders ; and if they were so given, I say tiwx, they were Un- 
constitutional and ui^ustifiable ; and, not only Mr. Burr, but afiy 
xaam affected by them, ought to. have opposed ihtteu 

Let us enquire what are the circumstaniCei^ under ^hich the 
President can call out a military force I inviasion by af^tdgrivia- 
thru Was here any invasion? .IwfurrectioninaState^upon tftc 
app^atimi of the Legisiaturt ,* o^, wh^ .that Legklatureis not in 
session^ upon the application of the JExecutive of such State^ Now^ ' 
Sir, were these orders ^venfor the^^esituction of Mr. Butria 
consequence of the application of any one Legislature in the Union, 
or of any Executive, calling for aid ? No, Sir,, not a scn^e of a 
pen appears from eithp^ of those c(»nponent8 1 and therefore, as 
th-se are the only two sections which provides for the caUing out 
a mili^i^ry force, if no such applieatic^ns did take place,, it must bp 
declared illegal. There is however another cause,, which I had 
passed by, which is, where an infraction of the rights of nations 
shall take place by armed vessels on our coast. Now nothing of 
this kind certsunly af^aved. And, Sir, ,if these be the only three 
instances to authorize die calling out an armaiixent^theil I will fay 
that neither of tiiem occurred, aaid therefore the orders were mar 
justifiable and illegal. 

Judge Marshal. Is^here noi a powet given in the 3d section 
of diat law to the President to c^l out a military force if any per- 
son within the United States or its territories should begin, or set 
on foot any armament agabst a foreign nation wtthwhom the 
Ignited Shates are at peace ^ 

Mr. Wirt. The act of Congre^si «f 1794, e3cpreg8ly requirea 
the President to employ the militarv force for the putpose of 5Up^ 
pt^ssing or preventing any prepanctigti of .the ^sort. 
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Mf. £• !lAKDoi.7H. I wish to see that lawt My conviction at 
:die present moment is of a contrary tendency: but it is a meet 
important point. If I ain to be overwhelmed, by a giant, I like to 
meet him at once;» 

4. conversation here took place as to the wording of the affi- | 
.davit; the Court proposing. to substitute the word toi//, fortht \ 
word "Vhat." This was acceeded lo, , 

Mr. BoTTs said, that as Mr. Burr did not know what evidence 
would be introduced against him^ he could not pretend to say 
.what bealKng this affidavit would have oa the testimony, and therd- 
foreit^va|m.ity was desirable. 

'Mr. M^AE. The question now before you, Sir, is notastq 
ithe guih or innocence of the President; but, it is, whether they are 
bound to shew how the document w^ bear upon the issue. The 
letter froi^ Qen. Wilkinson, they say, is intended to confront him 
when he shall appear here. The position implies, that he will sfiy 
sometiiing in opposition to the letter. It is said that the letter 
contains, certain facts : we suppose it contains a narrative of the 
guilt of the prisoner. Then Sir, if he does not, when he comes 
here, testify -facts wluch tend* to the innocence of the prisoner, 
there can be x^ confronting ! If he goes to facts on the guilt, 
then the letter will not confipnt him. ITie prima' facia appearance 
j)f this, therefore is, Aat diere can be no confrontation. 

Mr. Wi RT. Hfjre i» the law which I was looking for, and 
which bears out my construction^ It is aaact in addition to on 
act for the punishment of certain crimes against the United States, 
sections 3d. 5th and 5^lh. J^The "nayy or army of the United 
States njay be called out to take such ship or vessel &c. &c.t— <3;jrf 
fdsafor the purpose o/^u^ing' am/ force raised for the carrying on 
any expeSiion agmmt my country with whom the ^ United States 
are at peace^^^ 

Mr. E. R ANDoi^PH. Well, Sir, the applicability pf these orders 
to the law, is what we have to examine ; because we declare, that 
if the orders w6re not justifiably by law, in principle and qperation, 
t^re should have a right to resist tht^m, (though we do not admit 
that they ^ere resisted by Mr. Burr), and upon this ground tilso ' 
we claim a right to see ^hatthe orders were. 

With reference to die law, as quoted, wherein dqea it meet the 
case ? Are we charged with beginning ^ interprize pr getting oa 
foot a foreign expedition against any nation at peace witja our coun- 
try ? We deny the fact altogether: but, if it had been sci, thereis 
no power granted by law to the President to call out ioTCt^ ^o pre- 
yent the commencement of any such expedition— but there is to thie . 
'Carrying on such interprize. Now, Sir, heife is a material di^tipcr 
^on. When a design is in its commencement of operation, which 
might endanger the peace of the country, the law believes it su^^ 
cient,' that the party co^cmed should be prosecuted in a Court of 
fa*^ ; and at this stage of the business, he may be bound over or 
^iprisoned until trial j but, when iuiy expedition is to be gto2p|4 






( 111 ) j 



hf a military force, it is necessary that U should be already cem« 
• menced, and carrying' on. Now, Sir, I will supppse^ (though I - 
deny the reality ot the fact) that Mr^ Burr should have begun any^ 
^ expediupn ; thiat he had prepared the means by vessels, ammuni^- 
ftim^ naen, and all the equipments — ^would the law in any way ope- 
rate upon him ? No, it *would not ; because it was .not carrying on ^ 
any expedition.. Geodemen ii^ their coiiistruction. of penal lawsV 
ought to be very careful p and particularly 30, when the panishmeni . 
extends to life and ibrtupe. There is no necessity to enlarge in 
this stage of die case, sia^e it must b^ evident tp every man, that 
there is no applicancy. 

flut it IS farther suggested, to bis rather indecent to a^k the Pre* 

sident for these papers.— ^Why not ask the officers of Government ? 

. This has been partly anticipated, because one of the officers was 

asked, and refused* But, there is a greater reason, as that all the 

Seci^taries are bound to comply witn the commands of the JPresi- 

,dent^ and, if he says ^, the orders must be produced. But, as 

[ to die iettdr, \t is undoubtedly in the President's possession > tor, 

L as far a^ we can discover, it is ^ letter^ directed to him. Now, 

§ir, it i||LUst^be clear tjiat the President, uppn receiving such^a let- 

I ter as diis, part of which he thought proper to withold from the , 

[ Lc^lature, put it into his beaureau, 

f; What is to be done with tjie letter a|ter it comes here, supposing 
\ there are spnae parts of it which arenot proper to b^rexposed » Why^ 
i really, this is a ^trange objection, because there is a letter which 
f. might have spmething secret in it, that we should be precluded 
\ from tb€i» benefit of such parts as might materially benefit our cause ! 
Tlicre ia an eaftranepus mixture. Why, Sir, cannot the Presi- 
! .dent accon^pany it with a recommendation^ (if he should think 
[ proper to sei^d it), that certain parts gf it, not aiFecting the case, 
should be withheld from exposure ? This would not >vithhold 
fiom us any important parts, and would answer the purpose. 
I I must make a remark or two, Sir, with respect to your exhor- 
tation, and wh^t was^ said yesterday and torday. We were charged 
yesterday with rhaving a particular policy in our defence : it was 
! $aid that our objt?ct was ratner to cres^te invective against the admi- 
' nistiation, than to defend Mr. Burr, ; rather to support a controversy 
between Mr. Burr and Mr. jefFersoQ, than to come at the truth. 
I ' Hints were also giv^n as to popular opiiiion. As to.our policy, it 
i . would be improper for u$ to explain every thing at Imge : our 
. cause requires of us to make our defence in that way which we 
deem most effectual. Sir, I never mean to defend my client by 
popular prejudice. Indeed, I know it is in vain on my part : I 
know who has got to the windward of us in this, they h;inng the 
peopk on their side. I know how impotent is one individual^ when 
opposed by that Tock''r^(?v€rnment : and, yet I cannot but enter* 
. tain a slight hope, that the arguftients we have been forced into, 
will liavc their due weight with those who hear us. I do hope, ani 
fedif yp, Sir, that dus gigantic majgnitude of the crimes chirg<:d . 
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^gfltot ^ is ^^fisibikUiig Say tr^rlbf ; aiul, that we h^e Htde » 
^iMKhidg hqW to oppose, b«It>i^ Tfton whose all c« i^ ^to/i?. Sir, I j 
tiejoioe in a weU-grou»ded ootifidetice, diat, if the ungovern«dbh& | 
idomimdn of prejudice cm be brbken cb«m*^that if you can ehaki | 
Mm d^wn to ibe iatr, and aot tet him rove at lal^e-^we shaJl re* | 
tl^am in fistfetf » j 

Mr. WuiT. Tfee «efitpeat whifih J owe to this C<mrt, would i 
^pttVQt!^ me from as^ertang for law, what I do not know is law. i 
The gentletnan has enumerated three cases, -wherein an armed ^ 
lfi)rce«fi%dd he called forth* Ht then sat down majesticali^, wd ; 
demanded to meet the giai^t atonc^. I had mentioned the law 
before, and I aftetwards p6int$d to it* I^ink that law goes to the 
fell tei^h which I cipected it. Sir, I feel my own candor im- 
^|>ea^ed by that course of proceeding* Having produbed the act rf 
Congress, if there should be any doubt of its going dte lehgth I 
Ascribed to it, I shbuldwii^ to be heard farther in theargument» 

Mn £>« Ran&olfh said, he did not mean to make any peraenal 
friuflif^ over Mr. Wirt ; aldiough lie had said, he didnot kn^wa 
law to eiast that was applicable. This clause was then introduced^ | 
-mpan which he still contended that thet^ was ho justii^cation to ^^ 
<«ilt a milkaty'foroe. 
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Mr. MsLRjhtN* I will no\t', ra^ it please ydut Honors, p re fe cjfe ft 
•taa few elosing rtmarks; in which, I shall endearor to ssv^tkA 
^^^md^g any extraneous matter. It has been said, tiiat thb is 
^a A^ydon directed to the discretion bf die G>urt.»^'nHs waft 9aSA 
t^ifcurmly 1^ the gendemen whom I oppose ; and, I a&nit^ kt a 
^gree by tmAe with whom I act* I have repeatdB^ been tidted 
upOQto say^ whether, m my prac^tre, I hstv'e ever knoi/ma sub^deiia 
^4&eei^leczmi issue in sueb a case a« this f The geiitlemen will elbeiiie 
me, when I refer ft> dfie Maryland ptascrtice ; but diere I tn&tex kxt^Ar 
nbepartyaf^y tothe Court at all ; it has always bee^ tsktaik out at 
3die Clerk's ollce wi(diout lh«^ kherWledfie ; aaerd aifterwaiit^ whin 
the Court Wete i^ session, &ey informed the Court that fh^ hid 
«<$^ proceeded ; upoO' which the CoiM «xamtned the |>tocetey wed 
Ait necessity of the ^timony. lliis i^ the only mode pursrued 
within my eaqs^riencis ^ tO years. But, Sir, farther* It tn/evtr 
was known in praeticey ^t the Coun^l ag^nst i¥hbm dds testi- 
mony wais was^d^ took a part in it to ^mw obstacles in the wa^. 
It would have been tho^^ht irtdecOrous-**fexdteHiely so. There is 
« material difference in the two reasoi^ alhy^ed to, ^pon wfakh 
this ^cess tm^t issue : the <»ie is a Want of tes^mo«iy*-Mtie odter 
is on a motion of continuance. Now they cdll upon us to sliew to 
the Coart our reasons. What right htive they to dispute cnxt watot 
of testimony ? They know aiit a^m is not to postpone th^ odal, or 
. to delay the exananai6on(, but to^ obtain testimony.' In £ngland I 
aKimlt diatthe pracdce is, that where a paa^ wants evidence- he ap^ 
^ plies to ch& Court i imdyifthey il»«dtnoaght to bepcoduced^t)^ 
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\ afc^a wde'ior it t but is- there ever such a qu^Ktioli tJiei'e as* tc* 

[ ^ rttfire whether the*piBP^*is ei^tled to it or not \ No Counsel ever 

If^nds to .interfere aa to (he mode by whjch eyidence gets into 

tJrt, whether it be written or ©lal- What is it to them what teg- 

J^ony we mean to introduce, uutil it eomes befoine a Court aiid 

The genfleinan objects to the forin of the depoiskiori* My an-^ 

iver is first ^jh** ^^ never knew a deposition to be required^ 

^anv cases weVfind in the English bocdcs., as Blackstone 2^ andi 

Whers. where tJ^'P^t- have been produced in Coort ; but/we heajs 

of nosuch tV^S^ *® affidavits on the subject. How then can ho 

1 ^^y^J'-^^ ^® ^-^^. Hcoessary ? But if it were necessary, let us cxa?- 

LJU^hether this affidavit is not fuUy to the purpose^ ** May be, 

^ Jfl/ " does not meet approbation. Now, I daould humbly 

«ve, this is fully sufficient* But jk>, sa^- they,; yo^ ottght,.t4> 

at it -will be. Why^ Sir, perhaps these papers never will be ' 

/ Af ed by us at all ; as they surely will not be, if Gen. W^kiason; 

0^ not appear and give testimony*- If he comes here, they oer-- 

jairiy will. How then can Mr. Burr swttar that they wijl be mst^ 

> filial) when he doea not certainly know that Gen. W. will appear ia 

► Courti We want to compare his declarations with what has l>eea 
f sworn to by him. Now, suppose he has given a long, nistoryta 

the President, of iall that he knows or caa discover of transactions 
to the westward ; have W(i not a right, in order to gu?ird ourselvea 
against that testimony, to escamine lioiv far, it is consistent wid* 
Jtself, or with any diing else written or said by the sione man ? 
Suppose we know of any person to whom he has given any oth*^ 
statement iii writing on tliis subject, should we not have a right tr> 
procure die production of such evidence l Yes, Sir, we should ; 
«»d, if ^that person shonld have lost such a paper, it would be leg^ 
to obtain his verbal description of its;^ contents. wThen, Sir, tins i* 
the case as^espects the letter to the President, ft is admitted that 
his dignified situation cannot prevent his appearance before the 
Cpnrt, and, that he is answerable to law t!^ same as ar»y othoi? 
nr^n. Th^n; certainly having the right, we may fairly suppose thafi 
he wouid never hazard the life of Sny fellow-citizea by neglecting 
tO; bring the paper with him ; but, if he should, we would Iiave a 
righttb prove by him the contents of that letter. 

There is a distinction held up between this letter and •thers, on«' 
the ground of. State-secrets. I a'ik, what State-secitets can be con- 
tained in a letter from Gen. W. to the President ? Is a professed? 
knowledge of Mr. Bmr's projects a State-secret ? But, it is said, 
that it might has&ard the exposure of $ome names of peraons wha 
were concett^ed in? the same wicked/oonduct with. Mr. Burr. Andv 
shouldfthisbe a screen made up to. protect others- at the h^^atd o£ 
Micw Buurr's life? Innocent men cannot suffer by any exposure ; 
Bnd, guiky BEien deserve> to be es^osed. Sir, sMl envy^ hatred^ 
9iid malice^ pour its- poison into tl>e Executive cabinet^ andno^ 
that cabinet to be examinedaq pcsteet'.tjie U& q£ a &U9w-citiz^% 
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6t to Tinciicate We innocence ? Should that sacred place be 
the repirtorium of a Spanish inquisition, that might destroy J 
tlie sanction of its po\^'er, 'whilst the Ifiames of informers are nc_ 
to be giveii up'j and the victim is to be put upon the tor^uA? 
tvheel, till at length he is to end his sufferings at an mto de /£• c! 
cause he will not eharge himself with guilt, when he is iBnocenJ 
It is upon this ktter that governnient have thought proper tcf mat .] 
denunciations, and hold up persons to suspicioiu. It is upon this i 
Sir, that persons and property are made subject to one c^neral de- I 
striiction ! It is upo i this letter thait witnesses have hby% gQy^^ . \ 
not such as would depict the true situation of the case^vL,^ ^>^^^j.*^ 
to convict tlie prisoner, right or wrong ,* and, not only ™tt^^ - 
induced persons to go before Magistrates by persuasive \kixxs- 
but if they were unwilling, an armed force was at hand ^<>;trw/ 
them tlriere ; v^here they have made affidavite,' which theyv^^ 
now adhere to, however unwillingly submitted to. And do 1 
?.gcnts of government lake any testimony in favour of CoL B 
ISfo, Sir^:but unwillingly some have been dragged a thousand xd 
from their homes to support these extorted declarations^ An^ 
this the way in which an American citizen is to be tried? I 4 
really surprized that gentlemen will advocate doctrines so contr^ 
to the rights of civil societ}^. . ^ \ 

A very* respectable gentleman took up the President's Messagei' 
from which he read a part, to shew that this letter must have coft^ 
tained secrets ; or, what he was pleased tp i^all confidential parts. 
I should really have supposed that, from any apparent evidetoce\ 
which he possessed, no name ought to have been mentioned. I \ 
am not displeased with his quotation ; because, it has led oto* view 
to this mask of guilt, which is pronounced (unfounded, and ex- 
tremely improperly), upon the honourable gendeman which I now 
attend. " His gudlt he pronounces to be beyond a questi6n." 
After'whichj he i'ecites the different progress intended to be made 
by my friend in his expedition by taking New-Orleans, &c. And 
how has all this vague, undefined" conjectiire, been collected ? By 
persons, the President says, " not under the sanction of an oath : 
frequently frohi runwjurs aud siftpicions which makes it difficult to 
sift out the principle facts.'* There may have been, we are willing 
to admit, reasons therefore, why the President at that timemight 
have thoP-ght k proper to keep back information and particulars, 
even from the ^Legislature, which he cannot excuse himself for 
npw* * At that time this, vast design might, in his opinion, be going 
on ; and characters might properly he hid, as%ell as measures, that 
there can now be no necessity to keep from view* I'hat day is 
now passed away, and I know- of no necessity of concealment; 
because, I know of no person agaitxst whohi the goveiument 
intend to proceed. Some measures have been $akeii against Ckn. 
Wilkinson as a military despot ; but, it is equally trufe, that we hekr 
no more of it now. On these accounts, we see no reason why the 
letter should be withheld from us« « . * ' 



liutif stippoie thel*!^ should be/ any Sute-secreta in this letter $ ft 
I'^at a sufficient reason! for widiholding it from discovering the truth 
of character, and clearing an innocent and injured man ? We want 
to discriminate tht true character of Gen. W. to see whether he has 
[^ acted consistently or not* If any thiiig be then of importance or 
Aot, relating to other things., it is not necessary that such parU 
9hould be read in Court* They might direct them, wherein the 
Y tiames are involved : it shall not be made a subject of inspection* 
r In short, the Court can decide upon the whole contents of the let- 
ter ^ exposing such parts, and withholding such parts, as are pro^ 
per in their view* jBut, t will repeat my impressions of it ; which 
are, that there is no secrejl^ which cannot now safely be disclosed^ ^ 
whatever might liave been: and the mere possibility, is no argu- 
ment why we should not possess it as testimony. . But, our all 
must be left at stake : we iure not to have it, because we cannot . 
define how it n^iy operate upon our, case. Can gentlemen be sin- 
cere in preventing us ? 

. Mn Hat* So far from that, t have done all in my power «e» 
ebtsdn it ; and, of this, I have informed the gentlemen i but, tbe^ 
i^pear not to be disposed to credit me* 

mr. Martin. I thank the gendeman for the .service he has 
wdeavored to render us* I give him the credit of i^ ; but, yet, we 
must be uidulged to presume upon the possibility of a disappoint- 
vient ; and, indeed, ne has told us, that he will not let us see the 
papers when they come y but, he will give them to the Court* 
Now, were we sure he would succeed in his application, I should 
be disposed not to trouble the Court with this motion. But, should 
we be disappointed^ I must again repeat the question — In what « 
dilemma should we be found ? Here would be our client at the Bar,» 
and it would be absurd in us then to calculate upon a postponement* 
Besides, if we are not now indulged with them, how could we ex- 
pect it then I I have always said, that I fear to trust for z favor 
from an adverse party. I cannot trust so far, Sir ; and why should'. 
I, when we are mdubitably entitled to dicm? ViHi);: siiould we not 
have them? , . »• * • * 

But we are told, that there ought to be * degree 'pf respect shewtt 
to all the departmeots of government. And do we evince any disr 
respect ? We only ask for a subpoena, to be served on the Execu- 
tive, who is said to be as ameiialUe as any other person.. We onhr* 
ask for sertsdn documents ; and, I am sure, he will not consider it 
to be disrespectful, that we riiould ask for them. Jlftut, what If It 
Should be construed into disrespect f Is tli& life of it man^ (JateXfj 
high in public esteem--^! cannqt say the first ctti^eti of otir cotintty^ 
but I will say the seccmd), to be put in jeopardy^ without usiwixig^ 
feeble endeavors to save hitti froni the danger pf his situa!lio& r 
lliough he might be now in private life, yet the versatility of oitff 
fortunes are such i but, our cUdm is equally the sftnie* i cannot 

Hidulge,^ i% such m bAzardovtf sltuatii^j fitly fidftc complaianGice j 



4ut, must expect the assistance of erw om* First Magistrate to t&c 
ferwarding of justice. Our reasons are self-evident for aiding thif 
l)o6n : ve want to test the evidence that wUi appear against us. Wo 
^ftar nothing but perjury, downright perjury : free* us from that^ 
and we will defy die world* Sir, we approach, with uplifted hands^ 
4^6 sacred sanctuary of justice : we approach it, not to be screened 
&om guilt, but to be screened from the shafts of our enemies—-' 
Irom persecution. We shelter ourselves beneath that alter when^ 
*We can, widi confidence, look for proteaion. And, Sir^ will yoi» 
give us up ? No, Sir, we know that you will not. 

But, we are told, that an office-copy will do as well as the origin 
^. To be sure, it goes to prove, as far as it will prove any thingj 
that there is a eopy in existence $ but, dofes it prove that there Is liN^ 
^rgery in the case ? Does it prove that tWs original, which we arc 
i^ot permitted to see, is the hand-writing of Gen. Wilkinson ? Will 
diis office-copy be able to detect perjury or Hbel ? A c6py never 
liiill be evidence against a person for a libel, however authenticated. 
But, in order to get over this difficulty, it wasi said that *Gcn. W» 
^puld dare not deny it. $tr, do we not know that this Very matt 
$As violated already, what he ought not to have violated— =the Con- 

3;itutipn of the United States ? Has he not exercised a inilhaiqf 
espotisn^.; and, is not this one of the principal acts for which he 
came here to justify himself? And, can We doubt, that a maii 
^ho has. been guilty of a series df oppreffibn anfi bad actions, will 
hesitate to add mofe to them, by endeavoring to cloak them from 
^ew ? I admit that it is a right policy for the Counsel of die Uni- 
il^dStateSytoholdhim upas a Divinity, because he is the pivot upom 
Which the whole prosecution may turn ; because, a^ he has coniea- 
«^d, without him he cannot send up his fills' to criminate my friend. 
But, Sir„ Mr. Burr has not that Opinion* of his integrity : we can- 
iiot p]a9Q,our tonfidence in his veracity or his honour. Mr. Burr 
^ars to hazard l^is EJe or liberty upon the purity of Gen* Wilkin-* 




MsLor d?atl^,nHist^be^^yen in chjarge to the Jury, without that tes- 
fSiwy which* Triig^ di^gk the^ verdict, and prove the innocence ef 
^e accused, when it can be previously obtained ! As we have 
liaid before, it, will then be too late# '. 

^ The gendeman ,Tias asserted thelld^a^ that we have made thii 

*ance at the Presi- 
indelicacy so to dol 
lid t>e too dastardly 
g^iactfbrlxie^'to ncuii^e a Court pP Justice die place of exhibiting^ 
iht impijoper meaisiires of the gpyeinmeht, when they were not ne- 
^saan[y attaiched to the case.- But, am I not tobeaUowedtp 
Ijdk of those acts of the government, which have reduced us to thf 
necessity of. a defence? ITie gentleman has told us, that ther© 

Dught to'bb ft ]b%hre8j^€t'ahewikto OSicial DepaTtmex^ts.*-^)^ tlttH 
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4t would Appear, that we disapproved of that tigli respect. Yf^fi 
^ertainly, I once thought 90 too. I thought thai the Executive, 
J\^dicial, and Legislative branches of our Government, were enti- 
tled td our veneration; and, that all the persons, holding ojBSces^ 
oughtf^to be treated with decency and respect; but, I always 
.thought, that their official conduct, was a just subject of criticism* 
If, Sir, I have a diiFerent opimpn noWy I owe it to the gentleman, 
jmd tfapse associated with him; andi ti^erefore, he nmst not think 
xne extremely wrong ; particuWly so, when he was at one period 
MB devoid of that respect to official charactei^, as I now am* 

Sir, as to the orders issued from the war and navy departmtete, 
jwe have already expressed our reasons for wanting tnem ; because, 
if any opposition should be attempted to be proved, we may have 
^ur resource, by proving the illegality of those orders in calliiig out 
,the forces without law; and^ therefore, resistance was justifiable* 
But, the g^deman says, that we have no right to say whether they 
were legal or not, because we are not trying the President. GOa 
forbid we should ! But, Sir, we are trying the person who wa» 
stated to have formed an armament to oppose the orders jpven Byi 
him. Now, will they pretend to say, that we have no ri^t to cgp* 
pose any laws, however arbitrary and unjust ? We must, indeed, 
4Dr otheriifise feel the WjBJght of the Presidential ** edicts j^^ and know 
that it is only the duty of the officers of government to register them. 
Its in France ; thai country once so famed by these^^demen for 
iheir ^progress towards liberty. But^ Sir, if we aKe to sub!6iLto^ 
whatever orders the government shall choose, however unjust anci 
mnd unconstitutional, we are as much under the arbitrary plea^^ro^ 
of that government as the inhabitants of Turkey, ancient France, 
'Or Frai^ce nb^ luider the despotism of Buonaparte* Where would 
be our boast of our liberties i Where the political advantages to 
' the inhabitants of all parts of the globe, who have emigrated frqnta 
the despotic sway 01 th§ir native government, to seek an asylunji 
here ? Sir, I will e^^pjain myself as to the resistance of the pow^r 
of the. president. I conceive his power might be resisted upon thd 
same principles as a common Magikrate ought; and, that it ia 
at their peril that any persons undertake it* ' If a person resists^ n 
legal order of the President, or if a person resists a legal warrant 
of a Magistrate, he certainly, must suffer for it, because it is n 
|*esistance held up against ,the execution of the law. But, if it should 
turn out to be a resistance against Gen. Wilkinson's arbitraiy and 
. unauthorised^ ambition, or if against illegal orders, issued without 
the authority of the law, there can be no crime in it 

Mr. Hat. I a^ sorry ta interrupt die gendeman j but, froni 
the drift of his argument, as well as that of all concerned with him, 
„it appeals that the ground which I had taken, as well as thos^ 
concerned with roe in the propecutinn. had been entirely misunder« 
stood, ;ind* had never been hinted at, tiiat the orders of the 
President could in nb instance be resisted. — Such a prpposision 

W9uld OQjrtjuisJy tpnd to as complete a destruction 0^ 9Ur govou- 
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jjtoenlt as c&uld be conceived ; and, would plaee mxr liberties m fyt 
iroin u&, as w^i^ those of France or Constantinople. What they 
had said was, that information had been laid before die President 
of the Utjpited States, that a dangerous conspiracy and iusurrecti<»i 
was rising in the country ; , which was termed by some, io be am 
expedition intended agamst a nation in amity with this country; 
whicl^ if carried into execution, wonld certainly plunge us into th^ 
horrors of war. Upon which, these orders were issued, casing upon 
the military and naval departments to suppress all unlawful pro* 
ceedings of the kind, and to prerent 9xxy foreign expedition from 
escaping. Now^ such being the case, we contended, that it wans 
improper and unlawful to oppose by force the execution of thes« 
orders* No person, upon any principle, had a right to oppose the 
execution of that precept; and, every act of opposition with aa 
wrmed force, if it would not be Treason, would at least be an high 
misdemeanop. No^ '^s I9 very differently represented by th« 
gentleman* It jfs^con^tErued'to be an order to take Mn Burr, or 
any others with ]^im-r-rt6'put themto dejith-— destroy their properly, 
end die like* There is an essential (^i&renpe in any opposition to 
the one an4 the other of these acts^ or' orders* Let not gentlemeii 
smisrepresept us. "''"'•'" ^ ^ ' 

Mr* Martxk* I an^ happy that the gendeman has disavowed 
die doctrine : certainly, not only myself and others did so under^ 
litandhim. , . " ^ : ' 

Mr* Hat* I disavowed pq doctrine: I cannot disavow the 
le he ascribes to us, becisiuse t never did avow it* 

Mr. Martik. Then, Sir, I will-a'jJpfy; »ot only to the recol- 
lection of the Court, but to the bye-standers, whether it was not 
xorrecdy stated* Did not the gentleman ask xhe, where I received 
iny principles of law; and, seemed surpris^d^th^t I9 coi^^ing from 
the State of Maryland, should attempt to enligh^ and instruct the 
Virginia Bar? I came from Maryland, ^ij",'ii6i to instruct or 
mligbten the Virginiti Bar: I came to add my titd^ talents to those 
of other gendemen in favour of my friend ; who, I believe, is inno- 
cent as a child of the heavy charges made against him*'* ' 'And, Sir, 
I have clear proof that my instruction would be in vain,* o^ thejr 
would not have aigreed so direcdy against their own conviction a|. 
>hey have dbne* If, hpwever, I might add a mite of instrufcUbn of 
advice, it should be, that the prosecutor would add to his tal^s a 
litde of the honey of human nature, and submit to the benign ff&i^ 
ciples of the law* I would charge him not to suffer those talenBf 
tk> take a step towards persecution. I would, if I dared to give ad^ 
vice, recommend to him not to be cryingout^iA— -^i/f— at every 
opening which presents* But Sir, as I did not come here to give 
advice, (and if I had, it would have been thrown away), I shaB 
content myaelf with the bare declaration-^ that, I believe, he does 
a6t want any of my advioe. 

' I h^e said, diat I believed the orders and the letter to be neces*. 
wy« I,ha«xadduadaf«wresii«0O* As to the opposition i^^e ^ 






kliem, It can wmt before &e Court at a future Aate «f tike jfase, if 
irirer diat should arise. I think the Court will ^ee that they are ne« 
cessary ; and, particularly at this time, if they t^ke ^ review of tho;^ 
arguments ; which, I have no dOubt, they will« It is upon these^ 
that much depends, relating to the guilt or innocence o^ pur client, 
provided they should be^able to prove such acts of resistance aA 
they say they are eonfident of proving; but which, we belieye^ ne^r 
ver can beppoved, except it be by persons who may com^here disr 
regardful oftruth, and with i design to throw blame where it ought 
not to rest Now, what reason have we to kjAow that these papers 
^oiild be otherwise got, than by appl3ring to the jPjresidetit^ since we 
know all public documents are at his command ? 

But, there have been two objections made, which I do not recoI» 
|ect a^y aiaswer was j^ven to. ' One was, that if these papers^ come, 
whai ijS fb be done with them ? I answer, 4hat if the 'President 
comes, he wtQ lis^ve ^ein in pbuession ; if he should sdcid them, 
i^eywi&bl? pvut 'Into the *pQ$.sessidnot the Court, until theyar* 
'Wkixted. AnotheV related to &e dayj .wljten the subpcsba should bit 
made returnable. *Why, Sir, there is no day when this cause is 
^et down tP l>f 6ied ^ and how could we name a day, dien i The^ 
G^d Jury bare not yet begun to e^camine the witnesses': no bill 
is given into iheir hands yet. tieheraliy speaki^ig, all process is 
made tetumable'to the first day of the session ; but, in this particfi^ 
lar situation, it can be only at such a time as to admit of a retiini 
of the process^' The wi&ess will have to attend as soon as possi^ 

ble after the process is served, whenever it is served after the Court 

• • •, »i * >) I •. \ '■ ••,.1"... .'» 
IS m Its session. 

Mr. Bu&|L. ' May it please the Court. So far as the observa- 
tions and arguments liave been adduced by my Counsel^ I think the 
reasoning is conclusive, floweyer, I shall offer a feW additional 
remarks.' The'Cbuhsel forthe prosecution are mistaken, Sir, whek 
they say the subpoena is improperly addressed, when addressed to 
the President ; and, the reaisons they give .are — ^because, if it is a 
public paper, it is deposited among the archives of State. Now, 1/ 
conceive it te be no such thinjg, as the departments are totally. cUf^ 
ierent ; but, if they were not, the President would have the com- 
iK^d of them. \ ' ^ 

Again, Sir. There is no ofSciai correspondence between Gen# 
^Wilkinson, as commander in chief of the army, and the President, . 
•r Mr. Maddison : all his communications are interchanged witk 
fhe Secretary at War. There might be, indeed, ^on>e .intercourse 
as Governor ; but, such occasions cannot often occur. It is cus- 
tomary for officers always to direct to the department where their 
business lies ; and, if any is directed to the President, it never goes 
into any other office. I may safely apply to the knowledge of the 
Court for a proof 6f this. As to this letter, it is imipossible for 
us now to know to whom it was addressed : it was supposed to be 
addressed to the President ; but, this is not yet (discovered. How- 

Wer, I hare pursued it «> the place where I knew it to bi^ last r ^<V 



jBiitl was, in me tiands of the. President^ as he testifies m his eonu 
TXLunic^tion to Congress. But, if it should be lodged with the Se» 
icretary of State, he <^in readily p^e an order for it to be sent : tfa]« 
5s the commdn course* Then, Sir, suppose we have a right to the 
papers^^ j he, surely, after receiving die process, must *say something : 
lie will saj^ it is npt in his power or possession, and say where it 
|s >. and that he has pyen, or will give orders for their tttU^smission 
ibRichm6nd---^r something;. He cannot, however, say that the^ 

are; not within his power* ^ 

^ But, Sir, do gentlemen imagine, that there is no proof to be col* I 
lected, or no Kipund oif inference bnt what was cominunicated te 
Congress ? There is a great deal f and, which will be of import* : 
ance to us* I, will state a Circipn^t^pce which does n6t appear to 
liave been noticed, or have<)cj:urred to my friends ; wjhich, I think, 
w31 render i^nvicdon^ It is stated, that a letter writen by Gen^ 
W. anddatefi ^e 21st of October^ was received on the 25th No* 
Vember ; two days after which, the President issued his proclama- 
tion, which appears to have been grounded on that letter. H^ ham 
divulged, I suppose, the principal parts of that letter to Congress ; 
but, wliat dp we $ee in what he has communicated ? ^ot a word ; 
of Treason having been.committed, either at New-Orlea* or else- 
where. No j but, it isr— diat CoU Burr was ip gun-boats preparin|{ 
an expedition to attack the Spanish colonies. Kow, where is the 
Treason in this ? And, isf it probable, that he would have merely 
given this simple circumstance of the attack upon the Spanish \ 
colonies, when something so much n^ore s^larming was behind 
and untold ? ^ Impossible ! Then, Sir, if there was no Other reat , 
ion^ this is a ponclugive one, why we should ^ant the letter. 

But, Sir, atdiis moment Gep. W, was in expectation of a con* * 
'test with the Spanish forces, A^^d, is not this a state of war? 
Armies facine, and hpurly calculating upon a batde, or at least. ^ 
ekirmish. He does not, to be sure, speak of terror ; but, he says, 
it must soqn Inevitably come to a close. But here we find him at 
the head of ^n army of otie or twq thousand soldiers, mostly volun-* 
teers. Could it be supposed he would be afraid of b^ing beaten by 
the opposing forces? And yet, at this very State, did he agree m, 
convention w^th the Spaniards, and each retired in peace. Now, ii^ 
ihis not another reason why that letter is indispensable ? 

ITiese orders are stated to be niilitary orders ; and, in the com« 
aiunication received, it is evident that they concern me. Indeed, I 
suppose, that the whole. 0f the correspondence and the orders have 
a bearing towards me« I have said, that one of these orders wai^ 
inserted in a MissiBsippi:newspaper-r-4ndeed,rit was read byse\ne- 
fcral gentLe»en in this town, and the language of it was in the style 
before state^-r-to attack |ne, and destroy me and my property;i^ 
Indeed, I am strengthened in my understanding of the sanguinary 
iiature pf these orders, from an interview I had with Mr. Me^id^ 
(acting Governor of the Mississippi Territory), who communicat;jid 

fp the Govepuq^^Qt .w^t h& cQaaauiucate4 to vj^ feifsonally^ | 
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DllamleSted the m6ftt peaceable disposition^ ^ct stibniiisive denien^ 
nor. He told me that he was justified by the orders lie had re- 
ceivedf to take me ; but, that, he was extremdy^-glad he had* me^ 
with me so easily ; because he had, two nights before, sent out A 
party armed with tomahawks and knives ; and, that he had sino^ 
%ent out another party, both of them with orders to take me : nei- 
ther x>f which, he was glad, had reached me. He also acknowledged 
that Capt; Shaw, of the Navy, had orders to the soXne purport ; 
but, how those orders got into the newspapers, he could riot idh 
I mentioned this to the Court, because it must all be in the know-^ 
ledge of the government; and, as an additional r<iason why ^e 
should have a copy of these orders. There cannot how be any ex- 
Icuse to not let us have themX because, the circumstances ihiat wer^ 
supposed to demand them, are at an end. It is only a right whiih 
we could demand in any civil suit in any Court, and has always bceit: 
customary. "I'here were cases at issue, where naval orders wete n^^ 
cessary to be in Court, under the administration of Mr. Adams* 
There was no dispute about it : they were provided^ and the caiase 
of justice was served; • Again, Sir, ih the case of Sir Home Pop-^ 
ham, which has been mentioned, the secret navy-dabihet was search- 
ed, and justice administered. And, can thkre be a possible resison 
for withholding them now I And, if the attack that was threatened 
upon me was without orders, I surely ought t6 know it. I itiust 
confess fctanUy, that I still think the orders did not amount to that 
attack* I cannot think that the government wbuld put to death 60 
or 70 hamdess citizens, and destroy their property, whose only ob- 
ject was a setdement on lands. Sir, I w aht to discover who werei 
the agents of such harsh measures 5 for, ceiftainly, if there is anv 
iraud in it, as J suspect there is, they ought to suffer. But, it wifl 
he seen, that those who attacked me, or werfe in search of, and 
surrounding me, were five times the number ^ of diose that waro 
M^ithme, and iiv4io could have very litde hopes of success in liesist- 
ance.^- .' ' ^ ' ■ 

Mr* Hat wished to know how sill things bore Upon the questioiw 
Mr. Btjrr. Sir, if those things were, so, was I not justmable tici 
iresist, had I been able ? If I did not oppose such macHinations, I 
should little have naerited tfiejtiaihe of a citizen* ' ' 

But another object \^hich presents itself, is, that this letter frpijEt 

'Cen. Wilkinson has^ most probably, matter of a private nature ^n 

It ; and, thi^efore, admitting our ri^t to a copy of what respeci^ 

.myself, I have no' claim upon the original, becaul^e it is private ; its 

; might expose measures or names. Now, upon my yiew of tiii% 

argument,.! do npt^seeit so extremely forcible asdiose gentlemeti*, 

* I admit diat private confidence ought to be regarded ; but, if namea^ 

are put in that letter, what do they relate t» ? Why is it demoo-* 

stratiye that they relate to xne Z - AH that we canimag^e is, that? 

this, that, or the bdier man says that Aaron Purr has been guilty o£ 

treason, or has done such and such things. Now suppose the?Q 

.ftaxaos vrere exposed, would there any harm occur \ By no meao^ 
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iTils delica<:y hai ftot beett obBerved with Regard to any o(mf 
ifriends ^ tbr^ they have been exposed in the most wanton and wbl" 
fcelitig manner. ♦ 

Biit^ Sir, I afh denounced^ and that by the highest aaith6i^it|: 
known in thi^ country- I ihiiA I have a right to sec upon what 
grounds I am thus denounced. It is riot to be wondered at, ti^t 
such a general prejudice should affect the public, when it flows frona 
so high a source. And, y«tj all this is made up of '^^runwuts,'^ and 
otlier such slight sources* ; How can I more eflEectually remote thia 
imprel^sion, than by searching for the source ; and this^ as far as ia 
in the power of the government to give^ is due to me» Wc want 
not this paper for purposes of detraction, but to discover facta 
which are now out of oUr knowledge. No, Sir, I have ito other 
dtpendande but these papers to prove my innocence, and of the* 
application of this trial to the rules of law. I ask no other privi* 
lege of my fellow-citiaens,' than the law g^ves itie a right to* 

My Counsel have been charged with casting reflections on Ac 
measures of the administration,' and for dealing too freely with some' 
characters connected with it* Lest it shoulcTbe suspected that £ 
justified, or in^tn^cted them to indulge themselves so far, I would 
beg leave to explain, that, on the contrary, I am sorry such severer 
strictures .have taken place. Nothing is farther from my wishes ; 
and, I believe, no part of my life will be found, wherein I have so 
indulged myself. I will appeal to my Counsel themselves, lyhether 
I have not certainly charged them to avoid making any inferences 
that wouid appear irritating. That we had nothing to do with the 
administration in our case ; but, that with their agents we had t<» 
do ; and all other chaiacters, we ought to avoid menticHiing. I^ 
Sir, my Counsel should be so fortunate as to establish my inno- 
cence, the reproach may be found to rest somewhere else. This 
we shall examine hereafter* The activinr of their agency i^ too 
apparent to escape notice ; as also the vigilance with which my 
every step is pursued, and the advantages taken <rf every circuin<* 
stance to promote my conviction. It is well observed by the able 
editor of the State trials, that Cattrts should be vigilcmt, in every in* 
stance where the State is a party ^ because of the vast dispoportion 
betxveen the State and an accused iridividucd* There ought nothing 
then, that is ividious, to be discovered in prosecidions by Goveru* 
jnent, because of the inequality of the parties. 

Mr. Hay says, that he has sent for these papers* Now, Sir, wc 
cannot depend upon the use of them from that source ; because, if 
he should obtain them^ it is at his pleasure whether he wiU grant us 
^ifee use of them or not* But, if we have the orders of the Courts 
there can be no doubt of our procuring them. Were they to bwt 
i^ent for privately by us first, and then refused, as we have expe- 
rienced ; no retvun being made^ and the process of the Court beins 
afterwards to be obtained, will cause a delay, (Mrhich I wish by all 
means to avoid) of about 1:^ days. I thertfors trvuit. iif9 ab«tt ^« 
laiA^motioq) 

* 
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Mr. Hat observed, diat he had becti Very much struck with the 
lx>ldness and temerity of some gentteihen, upon a subject about 
Vhich they were totally uhihformed) and as egr^giously mistaken* 
If I did not misunderstand Mr«. Rahdolph the other day, (and 
other gentlemen iierhap6)v he proclaimed aloud, (not to me Sir, 
he had no cauise for that, but) to the people, that there was some 
parts in the President s order to the Navy Department^ >¥hich had 
excited in his mind the mo^t unpleasant sensations. This order 
■is^as given " for thu purpose of seizing and destroying Col. Biur 
and burning his property, ^licreVer found*" It was confidently 
stated, that this order was ihost sanguinary land cruel, and so it has 
been all along represented. Mr. Mi^rtih, in his eloquent, but in a 
most Veheltient manner, talked about the "blood-hounds being let 
loose to hunt Mr. Burr down; to catch him in their toils; to 
destroy hinli, and treat him as no freeman was ever treated be- 
fore !" Now, ^aid Mr. Hay, Ihavip suiFcred this kind of language 
to go on for a considerable tittie, and eVeh this morning we have 
h^rd a litde of it. I am exceedingly sorry that gentlemen should 
not more Value their integrity aftd character, than to let loose 
their passions, in misstatements and misrepresentations of an act 
rjf the Government ; which, liOt only never Was performed, but p 
which tlxey were incapable of perfoi-ming. I could not expect to 
put a stop to this mode of proceeding, in which gentlemen have so 
extensively indulged fhetttselves, wei-e I not possessed of a copy of 
the very paper to which all this refers ; and which, if the gentlemeift 
Vill hear me, I will read. It is Mr. omith's (Secretary of tho 
Navy) copy of the orders given by him. The opposite Counsel 
pressed to look at the paper. Mr. Hay, refused ; he said that ho 
had submitted himself so continually to be dictated to, that ho 
would this time take his own course. But they had been talking 
iBO much about cruelty and severity, that he wished now to pvo 
the Cbuft to know that there was no such thing in the order ; fo|* 
which he would wish to ttod, but would not give it tothegende* 
men. 

Mn BoTTs rose to answer to the charge made against Mr# Ran*^ 
dolph, who was not present. He did not diink Mr. Hay inten- 
tionally misrepresented aiiy thing; but, it wais observable, he pre- 
sumed, that their principal object was, to have the import of tho 
Presidential orders ascertained. It was incorrect to insinuate, that 
the Counsel for Mn Burr had charged any thing which they had 
not evidence of ; and, were all the energies dT the Executivo 
brought to bear upon him, it would not make him say one single 
word less than he was disposed to do, when he had truth and jus- 
tice on his side. We do not charge the Executive with any wrong, 
but what we have prima facia ev^ence of ; for, we prefer executiv^ 
innocence and integrity, where it can be made plain ; and^ we trusty' 
that it will be so cleared up, as to discover to us our mistake upoa 
facts which we now believe* Mr. fi* fsud, l^x it cexl^y wa^k 
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j^ost true as stated fcy Mr* Bun-r-rthat, if one pf his Counsel should 
Wandef into party reflections^ or into executive measures^ except; 
where they were palpably connected, h^ should express his disap^* 
^probation of it ; for, it was not right, that the time of the Court 
should be consumed by such indMlgencies. We must own our 
difficulties are great to encounter j that the popular voice is againal 
tis r hut, we trust, that truth will prevail. 

Chief Justice. The present motion has taken up more than 
Jwo days. G^ndemei) must perceive that after the argument itf 
jjone through, the Court must have the labour to determine the 
poimof law. It is supposed that gentlemen have very frequently 
gone out of the question, and entirely changed the nature of th^ 
controversy. Npw, it is apparent, that the Cpurt have been very 
unwilling to check the argument ; and, never would do it, whea 
ihe subject of the motion or case was in debate ; yet, where it doe» 
not belieye that it is necessary to the justice of the ca§e, its feelings 
must sQmewhat suffer to observe the liberties taken. If neqessajy^ 
4he Court will dispense with hearing more than the usual number 
of gentlemen speak. But, it is recommended, that gendemea 
would, on any incidental point, so arrange the course of argumeot 
an^c^gst themselves, as not to make repetitions, or consume uxmcf 
cessary time. 

, iyir. Hay agaiiv proposed to read ^he copy of tbe Navy orderst» 
Mr. Martin expressed a doubt, whether mis was the indentica| 
order referred to : there may be many. 

iVfr. £» Randolph wanted to see it, to know whether it wasth^ 
•ame as they had se^n in the Natchez^ Gazette. On this Mr. }Iaf 
put It up again ; declaring that b^ did believe iJt to be the same i 
cut; genUemen did i;ot want it to be rea^. 

SATURDATy June la, 1807. 
The Chiet Justice delivered the foUowipg opinion on th^ 
motion to issue a subpj^na Duces Tecuniy directed to the^ 
{^resident of the United States. 

The object of the motion npw, to be decided, is, lo obtain copicf 
of certmh orders understood to have been issued to the land and na- 
yal officers of the United Stafes, for the apprehension of the acca* 
$e<J,; and an original letter fronjt Gen. Wilkinson to the President 
in relation to the accused? with the answer of the President to tha); 
letter : which papers are supposed: to be material to the defence* 
As the legal mpde of effectmg this ot^ect, a motion is n^ade for a 
subpoena duces tecum^ tp be directed to the President of the United 
.States^ 

In opposition to this motion, a preliminary point has been made 
by the Counsel for d^e prosecution* It has b^a insisted by them^ 
^at, until the Grand Tury shall have foui^d a true bill, the party- 
accused is not entid!ed to subpcenas^ or the aid of the Court to oIh 
tarn his testimony. 
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it tHB not be *aid, that this ofStiibn is n6i;e^ fof the first tittie ad- 
Tanced in the United States ; but, certainly, it is now for the fir^' 
^me advanced in Virginia, feo far back as my knowledge of our 
jurisprudence is possessed, the uiyform practice of this country ha« 
been, tb permit any individual who was charged i^^ith aiiv crirfie, to 
^ prepare for his defence ; arid, to obtain the process of'^the Coiiit, 
for the purpose of enabling him so to do. This practice is as con-^' 
venient, and is asxonsonant to justice as it is to humanity. It 
prevents, in a great measure, those delays which are never desirat-* 
M6 ; which frequently occasion the loss af testinK)ny, and are often 
oppressive ; tfiat would be the inevitable consequense of withhold- 
ding ^om a prisoner the process of the Court, until the indictment 
against him was found by a Grand Jury. Tlie right of an accused 
person to the process of the Court, to compel uie attendance o£ 
witnesses, seeftis to follow necessarily from the right to examino 
those witnesses ; and, wherever the right exists, it would be rea- 
sonable that it should be accompanied with the means of rendering 
it effectual. It is not doubted, that a per$on who appears before af 
Court, under a recognizance, must expect that a bill will bfe.pSre- 
ferred against him, or that a question concerning the continuance 
of the recognizance, v;ill be brought before the Court, in the iira^t 
event, he has the right, and it is perhaps his duty, to prepare for* 
his defence at the trial. In the second event, it will not be denied^ 
that he possesses the right to examine witnesses on the question or 
continuing his recognizance. In either case, it would seem tea* 
lionable that he should be entitled to the ptocess of the Couit^ toi^ 
procure the attendance of the witnesses. 

The genius and character of our laws and usages, are friendly, 
not to condemnation at all events, but to a fair and impsirtial trial ; 
and, they qonsequendy allow to the accused, the right of preparing 
the m vans to secure such a trial. The objection that the Attorney^ 
iftay refuse to proceed at this time, and that no day is fixed for th^ 
trial, if he should proceed, presents no real difficull^. It would be 
a very insufficient excuse to a prisoner who had railed to prepare 
for his trial, to say, that he was not certain the Attorney wotjld: 
proceed against him. Had the indictment been found at the last 
term, it would have been in some measure uncertain, whether there 
would have been a trial at this, and 'still more unecrtain'at what day 
the trial would have taken p1;icc : yet subpoenas would have issued,- 
returnable to the first day of the term ; and if, after its commence- 
ment, other subpoenas had been required, they .would have issued 
returnable as the Court might direct In fact, all process to which 
the law has affixed no certain return-day, is made returnable at the 
discretion of the Court. 

• General principles then, and general practice^ are in favor of tlie 
right of every accused person^ so soon as his case is in Court, to pre- 
pare for his defertfce, and to receive the aid of the ptocess of dio 
Court to compel the attendance of his witnesses. 

The constitution and laws of the United States, will noW be con* 
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tiid^fed for the pi3t|K>se of ascercaining how they bear upon tho 
question. 

The 8th amendment tq the Constitution, gives to the accused, h\ 
all criminal prosecutions, a right to a speedy and public trials 
and to compulsory process for obtaining witnesses in his favor^ 
'the right given by this article, mu§t be deen^ed sacred by the . 
Counts ; and, the article ishould be so construed, as to be &ome-t 
i$ thing mpre than a dead letter. What can more effectually elude 
the right to a speedy trial, than the declaration, that the accused • 
shall be di&s^led ifrom prepanng for it, until an indictment shall be 
fouiyl against him ? It is cqitainly much more in th%true spirit of 
the prpvi^on which secures to the accused a speedy trial, that he 
should have die benefit of the provision which entides him to com-s 
pulsory process as soon as he is brought into Courts 

This observation derives additional force, from a. consideration 
of the^manner ii^ which this subject has been contemjplated by Con- 
gres« It is obviously the intention of the National Legislature, that 
in all capital cases, the accused shall be entidedjfto process, before 
the indictB^ent be found. The words of the law are — r" And every 
sucH p^^rson or persons accused or indicted of die crimes aforesaid, 
^that is, of Treason, or any other capits^ offence), shall be allowed 
and admitted in his sai^ defen9e, to make ai)y proof thaUie or they 
ipan produce, by lawM witness or witnesses ^ and,- shall have the 
like process of the Court, where he or they shall be tried, to cona-i 
pel his or their witQesses to appear at his or their trial, as is usually 
granted to compel witnesses to appear pn the pro^cution against 
fliem.'^ 

This provision is made for persons accused or mdicted. Froni 
the imperfection of huma-.i language, it frequendy h^I^enS) that seL« 
tences which ought to be explicit, are ofdqubtful construction ; and in 
this case the words '* accused or indicted" may be construed to be 
synonimous, to describe a person in the same situation, or to apply 
to different stages of die prosecution. The word qr may be takea 
in a conjunctive or ^ disjunctive sense. • A reason for understand- 
ing them in the latter sense, is fumislied by the section itself. It 
commenced with deckring that any person who shall be accused; 
€W</ indicted of treason, shall have a copy of the indictment, and at 
least three days before his trial. This right is obvioiisly to be en- 
joyed after an indictment^ and therefore the words ave ^^ accused 
kmd indicted.*^ So with resj)ect to the subsequent clause which 
authori^s a party to ^lake hi§ defence, and direct the Coui:t onhi$ 
application to assign him Counsel. The woids relate to any per- 
•* >•' 9on accused and indicted. But when the section proceeds tOi au-. 
thorise the compuUory process for witnesses, die phraseology is 
c:]ianged. The words arer-r*'and,evcry such person or persons acr . 
cused or indicted," &c. thereby adopting the expression to the situ- 
ation of an accused person, bpSfi before and after j^dictment. It isj 
to be remarked too, that the person so accused or indicted, is tq. 
have J', the like process.to compel his or tlicir witnesses to appear . 
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tit his or their trial, as is usually granted to compel witnesses to ftpf^ 
pear on the prosecution against them.'* The fair construction of 
thisx:lause would 8een\ to be, that with respect to Ae means of comw 
pelling the attendance of witnesses to be furnished by the Courts 
itie prosecution and defence are placed by the law on equal ground* 
The right of the prosecutor to take <»ut subpoenas, or to avail him- 
Sielfof Ae aid of the Court in any stage of the proceedings previous 
to the indictinent, is not controverted. This act of Congress, it is 
truQ, applies only to capital cases ; but persons charged widi of- 
fences not capitjj, have constitutional and a legal right to examine 
Aeir testimony; ,and this act ought to be considered as declaratory 
of the common law in cjises where this constitutional right exists* 

Upon inamemorial usage then, and upon what is deemed a sound 
construction of the constitution and law of the land, the Court is of 
opinion, that any person charged with t^ crime in the Courts of the 
r United States has a right before, as well as after indictment, to th^ 
|i» process of the Court, to compel the attendance of his witnesses^ 
I'Much delay and much Inconvenience may be avoided by this con- 
I ^trujctipn : no mischief which is perceived can be produced by xU 
The process would only issufe, when according to the ordinary 
; course of proceeding, the indictment would be tried at the term to 
which the sulq)oena is made returnable, so that it becomes incum- 
bent on the accused to be ready for his trial at that term. 

This point being disposed of, it remains to enquire whether a 
subpoena ehices tecum csm be directed to the President of the United 
[ States, and whether it ought to be directed in this case. 

This question originally consisted of two parts* It was at first 

. doubted whether a subpoena could issue in any case to the Chief 

[, ^Magistrate of the nation ; and if it could, whether that subpoena 

could do more than direct his personal attendance ; whether it could 

direct him to bring with him a paper which was to constitute thd 

substance of his testimony* 

V While the. argument wa? opening, Ae Attorney of the United 

1 States avowed Ins opinion, that a general subpoena might issue to 

the President, but not a subpoena (kices tecum. This terminated 

the argument on that part of the question. The Court, however^ 

has thought it necessary to state briefly, the foundation of its opinion, 

that such a subpoena may issue. 

L In the provisions of the Constitution and of the statute which give 

t to the accused a right to the compulsory process of the Courts there i$ 

■■ no exception whatever, Tlie obligation, therefore, of those provi- 

' sicos is general j and it would seem that no person could claim an 

exemption from them but one who would not be a witness. At any 

rate, if an exception to the general principle e^dsts, it must be looked 

for in the law of evidence, The exceptions furnished by the law 

. pf evidence (with one only reservation) so &r as they are person* 

0, are of those only-Avhose testimony could not be received. The 

jingle reservation alluded to is the case of the King;* Although he 

^y perhaps give testimony^ it is ^aid to^bc incompatible w^th his 
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<fignit7 to appear under the process of the Court Of the manypointr 
of difference whkh exist between the First Magistrate in Englandl 
jmd the First Magistrate of the United States, in respect of the pier* 
mmdl dignity conferred on them by the constitution of their respec-^ 
five nations, the Court will only select and mention two. It is a 
principle of the English constitution, that the King can do no 
wrong — ^that no blame can be imputed to him— that he cannot be 
named in debate. 

By the constitution of the United States, the President, as well as 
every other officer of the Government, may be Impeached, and may 
be removed from office on conviction of high crimes and ntisde- 
meanors* 

By the constitution of Great Britain, the crown is hereditary, Oad 
the monarch can never become a subject. 

By that of the United States, the President is elected frotti the' 
mass of the people ; and on the expiration of the term for which h6 
is elected, returns to the mass of the people again* 

How essentially this difference of circumstances must varjr the 
policy of the laws of the two countries in reference to the person^ 
dignity of the Executive Chief, wiH be perceii'edby every person. 
In this respect, the First Magistrate of the Union may more pro^ 
perly be likened to the Fi^^t Magistrate of a State— *-at any rate ttndef 
the former confederation ; and it is not known ever to have heed 
doubted, that the Chief Magistrate of a State might be served with 
a subpoena ad testificandum. 

If in any Court of the United States, it has ever been decided; 
that a subpoena cannot issue to the President, that decision is un^ 
Itnown to this Court, 

If upon any principle, the President coidd be construed to stand 
exempt from the general provisions of the constitution, it would bc^ 
because his duties as Chief Magistrate demand his whole tirtie foi* 
' national objects. But it is apparant, that this demand is not unre^ 
mitting ; and if it should exist at the time when his attendance en a 
Court is requirec' , it would be shown on the return of the subpoena ; 
and would rather constitute a reason for not obeying the process of 
the Court, than a reason against its being issued* In point of fact^ 
it cannot be doubted, that the people of England have the same in- 
terest in tlie service of the executive government,, (that is, of the • 
cabinet council,) that the American people have in the service of 
the executive of the United States, and that their duties are as aidu-^ 
ous and as unremitting. Yet it has never been aUedged, that si 
subpoena might not be directed to them. 

It cannot be denied^ that to issue a subpoena to a person filling ► 
the exalted station of the Chief Ma^strate, is a duty which would 
be dispensed with much more cheerfully, than it would be perform^ 
cd ; but if it be a duty, the Court can have no choice in the case. 

If then, as is admitted by the Counsel for the United States, si 
ftubpcena may issue to the Pi-esident, th^ accused is entitled to it of 
course j and whatever difference may- exi^t with reject to thtt 
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.Mwer to compel the same obedience to the pr<5ccss, as if it ha^ 
teen directed to a private citizen, there exists no diflference with 
'|Tespje<;t to the right to obtain it. The guard furnished to this high 
^officer to protect, him from being harrassed by vexatious and un- 
necessary subpoenas, is to be looked for in the conduct of a Gjurt 
^ter those subposnas have issued, not in any circumstance which i$ 
to precede their being issued. 

If in being summoned to give his personal attendance to testify^ 
the law do^s not discriminate between the President and a private 
citi^n, what foundation is there for the opinion, that this differ- 
ence is created by the circumstance that his testimony depends oa 
a paper in his possession, not on facts which have come to his 
knowledge otherwise than by writing? The Goi^irt can perceive. 
;^p foundation for such an opinion. The propriety of introducinif 
vaay paper into a case as testimony, must depend on the' character 
4A the paper, not on the person who holds it. A subp<Btia ea&ic?* 
UcumJ^cxx may issue to any person to whom an ordinary subp«nm 
^^y issue, directing him to bring any paper of which the party 

tying it has a right to avail himself, as testimony, if indeed that 
th© accessary process for obtaining the view of sudi paper* 
When this Subject was suddenly introduced, the Court felt some 
doujbt concerning the propriety of directing a subpoBua to the Chief 
Magistrate'; and some doubt also concerning the propriety of direct- 
ing any paper in his possession, not public in its nature, to be ex- 
hibited to the Court. The impresson, that the question which mig^t 
;:arise in consequence of such process, were more proper for discus-^ 
.J^icrn on its issuing, was then strong in the minds of the Judges ; but 
the cir^unnspection with which uiey would take any step, which 
would in any manner rel^e to that high personage, prevented their 
yielding readily to those inxpressions ; atid induced the request that 
those points, if not admitted, mig^t be argued. The result pf that 
^gil^ent is a confinnaUon of the impression originally entertained* 
The Court caqt perceive no legal objection to issuing a subpoena 
Aice^ tecumy to any person whatever, provided, the case be such a9 
tpjustify the process. 

This is said to be a motion to the discretion of the Court. Thit 
lis true. But a motion to its discretion^ is a motion not to its inch- 
naticm, but its judgement ; and its judgement is to be guided by 
.90i)nd; legal principles* 

A subpoena dtuce^ tecum^ varies from an ordinary subpoena only 
ifi thifr^'-that a witnei^s is summoned for the purpose of bringing 
iRth, him a paper in his custody- In some of our sister States 
iKhose system of jurisprudence is erected on the same foundation 
^th our « own,: thi^ process, We learn, issues of course. In this 
i5tate it issues^ notabsolutely of course, but with leave of the Court. 
N0 case, however, exists, as is believed, in which the motion has 
^en foiiiri^ed. on,aii afiidavii, in- whichat has been opposed. It has 
.fce^en truly observed,, that the opposite party can regularly take no 
V^« uit^$|: kdi^ a^inxling ^ subpoena duast&mm^ than in the 
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twarding an otdlnaty Subpoena. In either case he may object te 
. any delay, the grant of which-may be implied in granting the sub* 
poena ; but he can no more object regularly to the legal mean^ of 
obtaining testimony, which exists in the mind, than in the papers 
pf the person who may be summoned- If no inconvenience can * 
be sustained by die opposite party, he can only oppose the motion 
in the character of an amicus airta^ to ^prevent the Court from ■ 
ttiaking an improper order, or from burdening some officer by com- . 

EelUng an unnecessary attendance. This Court would certainly j 
every unwilling to say, that upon fair construction, lh© Gc»istitu- I 
tional and legal right tb obtain its process to compel the attendance \ 
of witnesses, does not extend to their bringing with them such pa* j 
pers as may be material in the defence. The literal distinetioft^ 
Avhich. exists between the cases, is too much attenuated to be coun* ; 
tenanced iti the tribunals of a just and humane nation. If then, the : 
subpoena be used without enquiry into the manner of its applica* ; 
tion, it would seem to bear on the privileges which the constitu- ] 
tion extends to the accused ; it would seem to reduce his means of ! 
defence, within narrower limits that is designed by the fundamem \ 
tal law of our country, if an overstrained rigor should be tiseid with ■ 
respect to his right, to apply for papers deemed by himself to be 
material. In the one case, the accused is made the absolute judge 
of the testimony to be summoned ; if in the other, he is not to 
judge absolutely for himself; his judgment ought to be controled 
only so far as it is apparent that he means to exercise his privileges, \ 
not really in his own defence, but for purposes which the Court ! 
ought to discountenance. The Court would not lend its aid td ] 
motions obviously designed to manifest disrespect to the GOvem*'; 
ment ; but the Court has no right to refuse its aid to motions for ; 
papers to which the accusf d may be entided^ and which may b^ ' 
material in his defence. * 

There observations are made, to show the nattire ofthe disctetioa i 
which tnay be exercised. If it is apparent that the papers are ! 
Irrelative to the case j or, that for State reasons, they cannot be : 
introduced into the defence, the subpoena duces tecum would be 
useless : but, this is not apparent. If they may be important in the 
evidence-— if they may be safely read at the trial— would it not be a 
blot in the page which records the judicial proceedings of this coun- 
try, that, in a case of such serious import as this, the accused should ■ 
be denied the use of them ? 

The Counsel for die United States take a very different view d 
this subject, and insist, that a motion for a process to obtain «esti^ 
* mony, should be supported by the same full and explicit jwroof of , 
the nature and application of dieir testimony^ which would he re-»j 
quired on a motion which would delay public justice j which would j 
arrest the ordinaty course of proceeding, or which would in any^ 
other mamier affect the rights of the opposite party. In favor of ] 
this position, has been urged the opinion- of one, whose loss -as a-j 
friend and as a Judge, I sincerely deplwe j whose worth I U 
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1^ lirliDic inidwrity 1 shall at all times gifeatly respte<*l. If liln 
bprnioii was really opposed to mine, I should certainly revise, deti« 
bcrately IreVise th^ judgment I had fonkied#--*9ut, I perceive no 
jl^uch oppositipm 

In tne trials of Smith and Ogdeili, the Court in which Judg^ 
iPatterson presided, required ^ special affidavit in support of a md^ 
lion nkade by the Counsel for the aci^used for a conti^iuanpe, and 
for an attachment ^giaini^t witnesses who h^u been fiumisioned) ^4 
iiad failed to attend* 

Had this requisiti^M^i of a special affidavit beeQ inad^ as well t 
Ibundation for an aiUachment as for a oontinuatice^ the cases woul4 
xiot have been' parallel ^ because the attachment was considered, by 
the Counsel for th^ prosecution, merely as a niean of punishing tht ^ 
tontempt ; and a CoUrt might certainly require stronger testimony 
to induce thein to pimish a contempt, than Would be required to 
lend its aid to ^ piarty^ in mdtt to procure evidence in a qase. But 
the proof furnished by the c^ase is ti^ost conclusive, that uie ^peci4 
{Statements o/ the affidavit were required solely qh acdoUnt of tlii» 
icontinuance^. > 

Although the Counsel for the United l^tates tbnsidered ttie ino* 
lion for £^ attachment merely as a imode of punishing for contempt, 
the Counsel for Smith aiid Qgden considered' it as ipompulspry pro* 
icess tp l»^ihg in a witne^s^ s^ ix^oved a continuance until ihey 
could have the be^efit of this process. The coi^tinuance Was ta 
Sutest the ordiui^ry coufse of j\:^tice, and therefore the Court re- 
quired a special ^ISdavit, ^hewing the matelriality of the testintony , 
before this continuance could be granted. Prima facia evidence 
iCQuid uot apply to the case, s^d there Was an additional reason for 9 
/ Special a&daVit^ The object of this special statement was e3q>ress-? 
ty sj^id to be for $ continuance. , 

CoLDoy prOi^eeded.-*^^^ Ihe pre^eii!it ap{di<^^tion is tjb piit oiFth^ 
d^use, ofx account of the absetice of wimesses, ^hose testitHot^y tha 
^defendant aUedges is material ft^ his defence^ a^d who have dis>f 
obeyed the erdinary process of the Couit* In coiptpliance with ^i^ 
iniim^^tion from the Bench yesterday^ the defendant h^ disclosed, 
by the affidavit whith I have just read, the points to which he ex<« 
p^ts the witnesses who have been summoned wiU testify^^ ' , 

*^ IF the Court cannot, or will xiot issvus compufeory ptt>ces9 to 
brpig in d\e wimesses who 9cm the Ql:i)e|t3 of this ap^Ucamm) then . 
the cause wiU Uot bie postponed^ # ^" * 

" Or if it appears to the Court, thai the mdtier disdosed hy th# 
:i£die^vitlnight not be giveft in evidence if the witnesses were now 
here, then we Caint^iot expect ^hat our mption wiU be successful.— 
for it would be ab^surd to suppose, that the Court will postpone th^. 
trial on account of the absence of witnesses^ whom they cannot 
compel to appi^ar, and pf whose voluntary attendance there is toa 
much reason to despw ; or> on account pf the absence of witness-^ 
es, who if they were before ^e Court, could not l|e heard AH tha 
trials''-— <P^e 18.) R 
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This argument states uneqiiivocally the purpose for which a $pe^ 
eial affidavit was required. 

The Counsel for the United States considered the subject ia the 
same light. After exhibiting an affidavit for the purpose of shew^ 
kig that the witnesses could not probably possess any material in- 
formation, Mr. Sandford ssdd ^^ it was decided by the Court yes- 
terday, that it was incumbent on the defendant, in order to entitle 
«4iim to a postponement of the trial on account of the absence of these 
witnesses, to shew in what respect they are material for his de« 
fence« It was the opinion of the Court, that the general affidavit in 
common form, would not be sufficient for this purpose j but, that 
the particular facts expected from the witnesses m'ust be disclosed, 
. in order that the Court might, upon those facts, judge of the pro- 
priety of granting a postponenient.'* (P^g^ 27.) 

The Court frequently treated the subject, so as to shew th# 
opinion, that the special affidavit was required only on Account of 
^e continuance ; but, what is conclusive on this point, is, that af- 
ter Adding the testimony of the wimesses to be such as could not 
b^^ofkr^ to the Jury, Judge Patterson was of opinion, that a rule 
to shew cause why an attachment should not' issue, oug^t to be 
granted. He icould npt have required the materiality of the witness 
to be shewn on a motion, the success, of which, did not^ in hia 
opinion, in any degree depend on that materiality ; and which he 
granted, after deciding the testimony to be such as the Jury ought 
^ not to hear. It is then most apparent, that the opinion of Judge 
Pattei-son has been misunderstood, and that no inierence can pos* 
•ibly be drawn from it, opposed to the principle whicl\has been laid 
down by the Court. That principle will therefore be applied to the 
present motion. 

The first paper required, is the letter of Gen. Wilkinson, which 
was referred to in the message of the President to Congress. The 
application of that letter to the case, is shewn by the terms in which 
the commvmication was made. It is a statement of the conduct of 
the accused, made by the person who is declared to be the essential 
.witness against him. llie order for producing this letter is op- 
|x>sed. 

i St— Because it is not material to the defence. 

It IS a principle universally acknowledged, th^t a party has a 
right to oppose to the testimony of any witness: against him, the 
declarations which that witness has made at other times on the same 
subject. If he possesses this right, he must bring forward proof of 
those declarations. This proof must be obtained, before he knows 
positively what the witness will say j for, if he, waits until the wit- 
ness has be^n heard at the trial, it is too late to meet him with his 
formf^r declarsttions. Those former declarktions, therefore, con- 
stitute a mass of testimony which a party has a right to obtain by 
way of precaution ; and, the possitiv? necessity of which, cai> only 
he decided at the trial. 

is with some surprise an argument was beard from the Qar^ 
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insffnuating that tlie award of a subpasrui oft this gvounx), gave the 
tountenance of the Court to suspicions, aifecting the veracity of a 
witness who is to appear on the part of the I.Tniied States* This 
observation could not have been considered. In contests of this 
descripticm, the G>urt takes no part: the Court ha^ no rigjit to 
lake a part. Every person may give in evidence, testimony such 
as is staled in this case. What would be the feelings of the pro* 
secutor, if in this case the accused should pipduce a witness C09i« 
l^etely exculpating himself, and the Attorney of the United States 
should be arrested in his attempt to prove what the same wid^esf 
h^d smd upon a former occasion, by a declaration from the Bench, 
that such an attempt could not be permitted, because it would im* 
ply a suspicion of Court, that the wimess had not spoken the 
truth ? Kespecting so unjustifiable an ijQterposition, but one opiniom 
would be formed. 

The*2d objection is, that the letter contains matter which ought 
laot to be disclosed* 

That there may be matter, the production of which the Court 
would not require, is certain ; but that in a capital case, the accu* 
«ed ought not, in some form, to have the benefit of it, if it waa 
really essential to his defence, is a position which the Court would 
very reluctantly deny. It ought not to be believed, that the de- 
■partment which superintends prosecutions in criminal cases, would 
be inclined to withhold it. What ought to be done under such 
circumstances, present a delicate question ; the discussion of which^ 
it is hoped, will never be rendered necessary in this country. At 
present, \ need only be said, that the questioft docs not occur at 
this time. There is certainly nothing before the Court, which \ 

3he ws, that the letter in question contains any matter, the disclosure \ 

of which, would endanger the public safety. If it does contain j 

any matter whichAit would be imprudent to disddse,. which it \% \ 

' not the wish of the Executive to disclose, such matter, if it be not 
immediately ^d'essentially applicable to the point, will, of course, 
be suppressed. It is not easy to conceive, that so much of the let^ 
ter as relates to the conduct of the accused^ can be a subject of dc* 
licacy with the President. Every thing of this kind, however, will 
have iti due consideration on the return of the subpoena. 

3dly. It has been alledged, that a copy may be recer\'ed instead 
of thelorijiinal ; and, the act of Congress has been cited in support 
of this proposition. 

This argumeut [^*e«supposes, that the letter required, is a docu- 
ment filed in the Department of State ; the reverse of which may 
be, and most probably is the fact. Letters addressed to the Presi- 
dent, Jtt«e most usujdly retained by himself : they do not belong to 
any of the Departments. But, were the fact otherwise, a copy 
might not answer the purpose. Tne copy would not be superior to 
iSxt original ; and the original itself would not be admitted, if de- 
nied, without proof that it was the hand- writing of the >vitness. 
I^nppose the case put at the Bar; of aa indictment on tiiis letter far . 
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ik libel, and en its production, it dhould appear not to be the hand^ 
tnitingof the person indicted— Would its being deposited in the 
Department ot State, make it his hand-writing, or subject him to 
the consequence of having written it i Certainly not. For the 
purpose, then, of shewing the letter to have been written by a parr 
ticidaf person, the original must, be produced, and a copy could 
liDt be admitted* 

' On the confidential nature of this letter, much has been said at 
die Bar ; and, authorities hare been produced, which appear to 
be conclusive. Had Its contents been orally communicated, the 
person to whom the communications were niade, could not have 
excused himself from detailing them so far as they might be 
deemed essenUal in the defence, llieir being in writing, gives no 
additional sancUty : the only difference produced by that circuni- 
stance is, that the contents of the paper must be proved by the 
paper itself, not by the recollection of the witness. 

Much has been said about the disrespect to the Chi^ Magistrate 
"which is implied by this moticxi, and by such a decision of it as the 
Jaw is bdi^ved to require. 

These observations will be very truly answered by the declara-? 
tion, that this Court feel^ many, perhaps peculiar motives, for ma- 
nifesting as guarded, a respect for the Chief Magistrate of the 
tJnion, as is compatible with its official duties. To go beyond 
these, would exhibit a conduct which would deserve some other 
appellation than the term respect. 

It is tipt fqr the Court to anticipate the event of the present wo- 
seciition. $hould it terminate as is expected on the part of the 
tjnited States, all those who are concerned in^ it, should certainly 
regret that a paper which the accused believed to be essential to 
this defence ; wnich may, for fought that now appears, be essential, 
had been withheld from him. I will not say that: this circumstance 
would in any degree tarnish the reputation of the govemmeijt i 
but, I win say, that it would justly tarnish t)ie reputation of th^ 
Court which had g^iven its sanction to its being withheld. Might 
I be permitted to utter one sentiment with respect to myself^ it 
Vrouid be, to deplore most eamestiy, the occasion w^hich should 
compel me to look back on any part of my official conduct with so 
inuch self-reproach a^ I should feel, could I declare on the infor- 
mation now possessed; tii^t the accused is not entitled to the letter 
' in que^ion, if it should be really important to him. 

^. The propriety of requiring the answer to this letter, is mortf 

f questionabje. It is alledged, that it most probably ccuimunicates 

©rders shewing the situation of this cquntry with Spain, which will 
be important on the misdemeanor. If it contains matter not 
essential to tl^e defence, and the disclosure is unpleasant to the Exe- 
<:ut2ve, it certainly ought not to be disclosed. This is a point which 
J will appear on the return. 

The demand of the orders which have been issued, and whicl^ 
J|)^ye been »s is aUedged, published in the r^atchez G^izctte^; is bjt 
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means unusual. Siicn docmnents have often been produced Ja 
Court? of the United States, and the Courts of England. If 

y contain matter interesting tp the nation, the concealment of 
iwhich is required by the public safety, that matter will appear On 
^e return^ If they do not^ and are i^ateri^d, they maybe exhif 
|ited. , 

It is said, they cannot be material, h^cause they cannot justify 
^y unla\iHFul resistance which may haye been eynpfoy^edj or medi-» 
toted by the accused. V 

Were this admitted, and were it also admitted that such resist- 
imce would amount to treason, the orders might still be material^ 
|)ecause they might tend to weaken the endeavor to tonnect such 
pvert act, with any pyert act, ©(which tl>i? Cp^Ut may take (cogni-' 
:|^ance» 

The Court, however, is rather inclined to the opinion, that the 
■lubpcena in such <:ase ought to be directed to the head of the der 
jartment in whose custody the orders are* The Couit must sup-^- 
||K)$e, that the letter of the Secretary of the Navy which ^as been 
I stated by ihe Attorney for the United States, to refer the Counsel 
[for the prisoner to his legal remedy for the copies he desired, allu^r 
^4ed to such a motion as is now made* 

I The affidavit on which the motion is grounded, has not been 
; noticed. It is believed, that such a subpoena as is asked, ought to 
I issue, if there exist any reason for supposing that the testimony 
|ftiay be material, and ought to be admitted. It is only because 
j fee subpoena is addi^ssed to those whp administer the Government 
pf this country, that suck an affidavit was required, as would fur- 
1 feish probable cause to believe that the testi^iony was desired for 
^the real purpose of defejice, and not for such. as tliis Court will 
forever discountenance, ,, 

When the Chief Justice had concluded his opinion, Mr. M'R ae' 
jddre^Jsed the Court to the following effect ; 

I hopej Sir, that I have misunderstood an cxi)ression, which haj^ 

just fallen from your Honor ; but the opinions of thosle gentlemen, 

Vho are near me, completely confirm my o\^n conceptions* Your 

Honor has declared, if I mistake not, that *^ if the present prose^ 

f^vrtion termindtes as is wished, on the part of the United States.'- 

I hope, Sir, that nothing has appeared in my cotiduct, nothing in 

the conduct of the gentlemen who are associated with me on tl\e 

present occasion, and nothing in the conduct of the Govemnient, to 

ptoduce such a convicti(Mi in the breast of the Court. Permit me. 

Sir, tp assure this Courtj if %ve feel any sentiment at all^ that it i£ 

one of a very different discription. Ihe impression which haR 

been thus conveyed by the Court, that we not only wished to have 

A. Burr accused, but that we wished to convict him, is completely 

«^horrent to our feelings. We trust that it has ratiier accidentally 

fallen firom the peti of your Honor, then that it is your deliberate 

Spijuon. "We wisfe fof nothing, Sir, bvit g fair w4 competent iit-^ 
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TefttigatitNi of this caie. It is far from our wisheft^ that Am Bmf 
should be convicted but upon the most satisfactory evidence* And 
let me a9sure this Court, that nothing would more severely wound 
«ny feelings, than if you, or if any other m^n should suppose it | 
possitde that I myself, or the gentlemen with whom I am associated, | 
jor the Government which we have the honor to represent, should | 
Wi all evenjts desire die cqnviction of the prisoner. 

The Chz£F Justice replied, that it was nat his intention to ia»- 
Vmuate that the Atormes for the prosecution, or that the admiu^i 
stration, had ever wished the conviction of CoL Burr whether he j 
was guilty or innocent ; that his assertion was this ; gentleman had | 
^o often and so, uniformly asserted that CoL Burr was guilty ; and^ j 
they had so often repeated it, before the testin^ony was perceived j 
o& which that guilt could alone be substaniated, that it appeared ts | 
him probable, that they were not indifferent on the subject. i 

Mr;M*RAE begged leave to point out to the Court a considen- j 
ble difference b^M^^en the opinions and wishes of the Counsel 6c J 
the prosecution : that from th^ testimony which they had examined^ I 
they thought it eWxemely probable that A* Burr was really guilty f 
but that this was very different fiom wishing to find him guUty, or 
to convict him at all events. 

Mr. Hat observed, that his own conscience was satisfied with 
the course which he had pursued in this business ; that he should 
attempt to secure the same sentiment by his future deportment; 
and provided he enjoyed that satisfacdon, hei was completely v^ 
different to the opinion of others : and he should certainly pursue 
jhis own judgement. 

At the clo^ of tht Court, the Chief Justice observed, that he 
had explained the sense in which the words, which had been re* 
fnorked on by Mr. M*Rae, had been employed ; but, that he had | 
fto desire that they should remain in the written opinion. That he 
did not perceive that they were calculated to excite any feeling; | 
but, as it was not his intention to convey the idea, that a convictioa 
right or wrong, was wished ; and, as that idea had been inferred, 
and might be thereafter attached to them by those who might see 
the opinioii without hearing the explanatory words, he had expunged 
&em. Accordingly, the words " was wished, &c." were expunged* 

Mr. BuER sKidreKed the Court. He observed, that this was, ; 
perhaps, the most proper time for renewing the motion, which he j 
liad some time ago made to the Court, about giving more speckl 
instructions to the Grand Jury on certain points of evidence. These 
|K>iiits he had reduced to writing in the form of abstract propo»* 
toons, which he would take the liberty of reading to the Court. 

The following is a list of those propositions,, with the audiori* I 
ties cited to sujjiport them. 

1. The Grand Jury cannbt, consistcndy with their oaA, finds 
Bill, except on such testimony as would justify a Petit Juiyto firi 
flie prisoner guilty. 
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^pst^r 252, sec, 8, 5d Institi«^ 55.-*-2d! Institute S34. — ^Oaftott 
519— Judge Wilson^s Works, vol* 2d, 364.— T. W. Wil- 
liams* Justice, 3d vol. /printed 1794.-— 3d State Trials 41 9^ 
r 420 ; and Sir John Hawlc's Observations, 4 S. T. 13 3, — 
[; 4th Blacktone 302 to 306.— 2d Hale, c. 8, p. 61.*— - Wilson** 
edition, with Wilson^s note.-T'2d Haie, c. 22, p. 157, with 
I Wilson's note.— ^2d Hale, c. 22, with Wilson^s note. — Euno- 

mos Diet. 2d, sec. 39, p. 124-5-6. — ^S. 1*. p. 3. — Foster, 
y p. 232, sec 8. / * / '^ 

, 2. That no testimony or witnesses ought to ^ to the Grand Jury 
'but what sire legal and competent to support the charge about which 
r the enquiry is made. , 

[fUanby's case, Leach 443, c. J87.— t)odd^s case. Leach 59, c. 
I 77.— Commonwealth of Virginia vs. Hopbam, Waries and 

L Daws before the G. Court at Williamsburg, 
p 3. The Grand Jury cannot return a Bill for Treason for levying 
i war against the XTnited States, unless they have two witnesses to 
I awear to the overt act of the Treason laid in the indictment : both 
j which witnesses are believed by them* 

East's crown law, c 2, sec. 64- 
[ That both must be believed, 3d & T- p. 59* 
^ 4. That there must be ^two witnesses to the Grand Jury of eacfc 
\ ©vert act,follows also as a consequence from the former position, that'^ 

they must have such testimony as would be requisite for the Petit 
i"Jwry. - / . ; . ^ ■ ' 

5. Iliat the Grand Jury cannot find a Bill for Treason in conse-' 
[ quence of any confessions made, though proved by two witnesses* 

Foster 241-3.^—4 BlackV 
i Constitution of the U. S. art. 3, sec. 3^. — Graydon's Digest It.*^ 
Judge Iredell's charge.— Fries's trial, 171-172. 

6. That as the Grand Jnry only hear evidence on the part of the 
, State, if upon that evideiice mey entertain a doubt of the truth of 
; Ae charge, they ought not to find the Bill, as the presumption i» 
; «ver in favor of innocence. 

1st M'Nallv, 2 to 6. 

7. No act of a third person can be given in evidence agsdnst the 
accused, to prove him guilty of TVeason, or of a Misdemeanor, 

■> tinder the law of the 5th June, 1794— unless that act is proved to 

have been committed by the advice, command, direction, or insti- 

^^'igation of the s^ccus^d, (if done in his absence, or if done in his 

[ presencie), unless it be proved that the accused was sading or assist*- 

; An act^hall bind a persdn connected with the act ; but, the decla^ 
ration shall hot bind him, because it is no part of the act. 

M^NaUy, 615 to 616. 

8. The declarations of others cannot be given in evidence on the 
I present enquiry, to support the charge of Treason or of a Misde^ 
L nieanor, under the act of Congress, 15th June, 1794, unleiss it b^ 
i povdd that t^ acciised was present, m^ aftsented diereto* 
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fiast 56— *m case of (Soiispiracy, confessions are good agaixist fcini 
who makes them, but not against others^ Poake B confess^ 
Peake 7 hearsay, — Kelyng 18th, M*Nally^40-41, confession 
of one cannot be read against others. 

/ 3d State Trial, 5Ti 

A relation of what had been done, no evidenee^ 

M'Nally, 616.- 
Declarations of others, ifl not evidence. 

4. State Trial, 192-1 96. 
6 State Trials 218 in the 'presence of others, they acquiescingitf 

■ ^ M*Nally^621. 

Mfi Hay opposed this pfo<ieeding- He contended, that the 
Court had no right to ^ve specific instructions to the Grand Juiy, 
after they had been once generally charged by the Court ; that such 
ii course was contrary to sdl law and all pi*ecedent j that not a single 
instance could be quoted to support it ; and, that there were t"ogent| 
«nd in this instance4 particular reasons why crittiinal prosecutions 
should be suiFered to progress without these interrupticxxs. He 
further contended, that tile Chief Justice had anticipated such a 
situation t and, that the language in nis charge^ clearly indicated his 
expectation that Bills Would be laid before the Grand Jury on the 
ground of Treason ; and, that undet* this expectation, the Chief 
Justice had dilated on the natui*e of Treason, and given all the is^ 
formation which he thought material.-^That there was no reascxi at 
all, why A. Burr should enjoy greater privileges than any other 
xnau ;, why he should rake Up all the old, musty, $Ud absurd doc- 
trinies of aiitiqui^y, and haVe them enlisted in his service ; and tha^ . 
he stood on the very same ground as any other man.**^That per- 
haps all the propositions on Mr. Burros list^ would not be wantinn 
at ^l ; or, if there should be any necessity for them^ that these 
l|»estions might be discussed as they successively arose#**-That ! 
these discussions would necessarily consume much of his own time, 
as well as the time of the Court, which might probably be devoted 
to more useful purposes : and, after all, the Grand Jury might ter 
fuse to hear any instructions ; and, ih that case, how could they be 
?:ontrouled by the Court ? If the Grand Jury determined to pay 
"no regard to it, of what avail would be the recommendation of th« 
Court (for it was in fact no more) ? And, if they were to find, 
^cojrding to their own 6pinions, and in the*old way, how coulil. 
the (ioutt know of this variation? And how could dicy recti% 

it? 

Mr. Botrs replied. He stated, that the gentlemain had dc- 
Itianded precedents ; and yet it was but the other day w|ien thstt 
Very gentleman had enquired, why we so constantly resorted to, 
"precedents ; and why we did not son|etimes consult the principle* 
9f common sense ? that the Grand Jury, were not that lawless mob, 
which the gendeman had seemed to' represent them } bnd, tte^; 
they woul4 not^ertainly act against the law, when it was properly- 
expounded to thena, by the h^ad of the Court ; that although Hm 



' Chief |tisdce?ft cWge ^as extremely able^ yet It was lmposs?Tl« 

that it could be so comprehensive as it might now be made, from 

the information whi^h hs6 iwnce occurred j and, that the very ne- 

; cessity 6f giving any chai^ at alL shewed the propriety of ptr^ 

fecting it \ that it was not col* Burr s desire to consume much time, 

I as it was his most earnest wish to eild at oiic^e the bonds of recdg<* 

ni^ance^ and the public prejudice, whith surrounded him; and^ 

' ' that they were even Willing to limit their share of the discussion to 

I a particular time. 

\ The CttiEF Justice ssud^ ^t it was usual, imd ihe best tovapc 

[ for the Court, to charge the Jury generally at the commencement 

> of the term, and to gtve their opinion on incidental points as they 

F arose, when the Grand jury themselves should apply to them for 

i informat:ion***Tbat'it was maiiifesdy improper to conmut the opin«- 

[' }on of the Court cm points, which might come before them to be de«> 

cided on the trial in chiief- — ^That he had generally confined his 

cfaarges^ to a few general points, without launching into many de^ 

tails: one reason was, that Some of the detailed |>oint8 might never 

arise during the session of the GraiHl Jury ; and^ any instruction 

on theih, wouM, of course, be unnecessary.^-^Another was^ that 

some of these points might be extreniely difficult to be decided^ 

and would require an argument of Counsel i because, there was na 

I Judge or man, who would not often find the solitary meditations of 

, his closet very much assisted by the discussions of others-^That he 

[ would have had tio difficulty^ however, in expanding his charge, if 

- he had bepn particularly requested to do it, or if he could have an* 

- ticipated any necessity for it ; a^d, that he would have no objecdoa 
|: in givihg his opinion, atihisdme, on certsdn points^ on which he 
I couldobtain discussion by the Counsel; provided^ he djd not there* 
r by commit his opinion on the trial in chief* 

[ Mr* BuRti wished the Court to examine the audiorities which 
; he had submitted to their attention; and, if they should find any 
^ additional ones necessary, they might be resorted to : which, per* 

haps, would save mi^ch discussion. 

Mr. Martikt ccxitended for the necessity of the Court giving to 

the Grand Jury, their ideas of what was legal evidence m a case of 
' auch magmtude* 

The Court s^d, that they were ready to heapr any discussion 

on the subject, if it should be supposed necessary ; or, eicamino 

any points of law that might be submitted. 
I Mr. Hat? insisted that the whole proceeding was without prece- 
; , denU He was solicitious to avoid the argument, because it wouldi 
f* entirely be a waste of time. He must|. however,' confess his iguo* 

ranee in criminal law, compared widi Mr. Martin. 
■ Mr^ BoTTs mentioned a case that occiured at Fred^ricksbuigh ; 
; where, after the Grand Jury had retired from the Comt, an addi«* 
' /tional charge was seiit up. 
^ Judg« Mabmal midy the Court woijild Wl hesitate ta ^ve a^ 
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fiTdditional charge^ if any omiffion had been made In the original 
ene ; but, it could be ap-eed to only in that vi«w. 
' Mn Burr thought it prope** to mention, that his Counsel had 
iihderstood, that a supplemental charge had been written by the 
Court i that it had been put into the hands of the Attorney of the 
Uni^d Scates ; and, that it was to be shewn to his own Counsel 
hefore it was delivered. From the want of time, however^ or from 
^ome Ofthet cause, it had not yet been submitted to his own Cqurx* 
sel. The Court had yesterday requested a copy of his propositions, 
that they lil^ht judge of their application ; and, if satisfied on that 
point, that tibey might give additional instructions to the Jury. 
His Counsel l^d complied with this request ; smd, though it wa» 
not possible for the Court at first to have perceived whether 
a supplemental charge was necessary^ yet b had now appeared from 
the whole Course of the argumeolti. that each q£ his propositions 
would come before the Grand Jusy.- If the Cotut was' satisfied on 
^ law, they would of a certainty instruct the Jur\' on, such points 
ISIS seemed inevitably to come before them. — ^But, if they liad any 
doubts on the law, they would certainly require an argument ; and, 
that he was then ready to demonstrate. the truth of each of the pro- 
positions which he Irad submitted^ He should make no remarks 
on the consumption of time, of which the gendeman made so many 
complaints : he should only €)bserve, that tlH-ee weeks ago 1» was 
ready to argue these points* But, he was unwHling to limit die 
time to be employed upon the present argument, to a certain num:: 
ber of minutes* He was willing ta argue the points in the way (^ 
notes submitted to the Court. 

, The Chieif Justice stated, that he had drown up a supplement- 
al charge, which.he had submitted to the Attorney for the tJnited 
States, with a request dmt it should be put into the hands of Mr/ 
Burr^ Counsel ; that Mn Hay had, however, informed him, in 
th^conversation which he had just had with him, that he had beea 
too much occupiedliimself, to inspect the charge w^th attention, and 
deliver it to the opposite Counsel : but, axio^er reason was, that, 
there was one point in the charge which he did Dot fully approve. 
He should not, therefore, deliver his charge at present. ; but« shouId|| 
reserve it until Mpnday* In the hiean time, col* B^s Counad 
i^ould have an opportunity of inspecting it ^ and, an argumentij 
^ight he held on thepdnts which had produced an objection fronj 
the Attorney for the United States* 

Mr. E. Kawoolph* Is it the wish of the Court, that.the argu- 
ment should be carried on orally, or in writing I 

Chief Jitstice* I am Trilling to hear the remarks on both 
in writing. 

Mr. Hay objected to this method, from the excessive laboi 
%)nch it would impose upon them either ^ay. 

The CniEf Justigj^ declared that it was perfectly indifferent 
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' iMfr^ MAkTfN assiAed the Court, that it was perfectly conirefikfltf 
to him, to ar^ue Ae point either (mSXj^ or in wriong* 

^fr. WiCKHAk statecl, thftt the Atto¥%ey for die United States 
Wi$hed to object to cfertain propositions wMcli col. Burr had sub^ 
mitted to the Court; tha^lie.Was ready to go into diis discussion 
immediately ; that the Attorney of the U. S. prefen^d an argumenc 
orally before the Conn to one in writing ; and, that this was ia 
fict, die Tery course which col* B^s Covmsel had first •rec^tntnehd^ 
«d« Mr» W. hoped, thut this supplemental charge woidd be giv^i 
to the Jury, before the witnesses weJe sent up j that the Coimsel 
for ilie prosecution preferred the contrary, but certainly ^Ae-frKJST 
impropir course. 

The Chief Justice observed^ that the Court would also have 
wi^ed tiiat the charge should hav^ been delivered before the wit* 
nesses were sent up ; but, that it was almost indifferent to him*, 
whetjter the testimony was submitted to the Grand Jiiiy before or 
-after the delivery of the charge ; diat it was often the custom for th^ 
Petit Jury itsdf to hear the testiinony before the law was expound* 
.ed ; sind, the same practice might extend to the Grand Juty ; for^ 
it was extremely easy for them, after they had heard the testinaony, 
to apply the instructions of the Courts and distinguish those parti 
which were^ admissible, from those which were not sor It was 
not, for instance, absolutely necessary for them to know, previous 
to the delivery of the charge, that \y^ witnesses wtere necessary td 
prove the overt act, even before a Grand Jury. When the clmrge 
had been delivered, that principle woUld apply to the testimony, 
which they had actually heard ; and, though it was desirable that 
the charge should precede the testimony, yet it was riot so essential 
as to interrupt the proceedings. 

Mr. E. IRandolph conceived St far more important to give the 
supplemental charge before, than after the explanation oflthe testi- 
mony ; that, with one set of priciciples on their mind, the Grand 
Jury Would friiquently ask questions in one point of view, which 
they would not uoder other impressions j and, that the supple* 
ihental, like the original charge, ought to precede the evidence. 

Mr. Martin obfierved, that there was this corissiderable differ- 
ence between a Grand Jury and a Petit Jury : that when any doubts 
arose about the propriety of testimony before the Petit Jury, the 
Court would be present, and ready to decide ; but, the Grand Jury 
has not the same aid of the judgment k£ the Couft in selectitig tho 
testimony. ^ , ^ 

The' Chief Justice said, that the necessity of giving a supjie* . 
mental charge at this time, was not so manifest ; as, ' in his ori^nal 
charge, he had expressed his ideas on the nature qf Treason-^That 
he stated this crime to consist in an actual *^ levying of ^ar ;" and, 
that of course, the Grand Jury would have to enquire into the ex* / 
istence of overt acts — -That frqin this statement, it would readily 
occur to the Jury, that no matter what suspicions were entertained, 
ivliat plans had been formed, what eaterpriz;es had been projected^ 
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there c^d be no TreftMm without an orert act ; mid, that unffaoflt 
0oaie overt act, no crime of Treason had been committed. 

Mr« Bu&ii then observed, that it would be of considerably be* 
neiit in iostnicting die Jury to separate what was proper in the 
evidence from what was improper : that if the charge was not deU« 
vered for several days, the Jury mi^t in the mean tome be receiv- 
ing very £alse impres»ons ; and thaCtheir mind might be so Com^ 
pletety involved in these impressions, that it would be impossible 
for them to separate them from their decisions, even after the de? 
livery of the charge* He conceived that the Court ought either to 
ffpevs3^ Ae witnesses from going to the Grand Jury, or to deUver 
}ts supplenieiKai charge. 

The Chiet Justjcb repKed, that on Monday morning he would 
deliver the chsffge, if all tne necessary preliminar}' points could be 
fettled, 

Mr* BoTT9 observed, that there was one point in the supple* 
inental charge, which he wished to notice. In one part of the charge, 
the cla>ise of the Constitution relative to Treason, is quoted ; which 
clause recognizes^ necessity of two witnesses to prove an overt 
Oct* In a subsequent pait, there seems to be an implication that 
one witness to an overt ^t }s sufficient. How was tlUs contrariety 

to be explained • 

Chief Justice. Thpugh the Constitution declares that tvm 
witnesses are necessary to produce ppnviction ; yet, it may not be 
so stricdy and absolutely i^ee^is^ary ito authorise an indictment. 
My present impression is, that though there must be two witnesses 
to th^ general charge of Treaspn { yet, that pne witness may be suf- 
£cient for one s^ct, sind another to another» The C. J. quoted the 
statute of Ed. VI, The law-books m^& tbi^ discrimination htr 
twepn a trial and an indictment* 

Mr. Hat, There is one important quesion worthy of our con- 
wdcratiou. In your supplemental charge, gir, ypu have referred t# 
the statute olf Edward VI, But no such statute is now in force 
here, A general law of the Virginia Legislature, swept off all the 
British laws i aud, then they set to rerenacting su^b a» w^re con«- 
genial witHour form qf government. But this statute was certainly 
an force at 0ie commencement of our revolution ; and the question 
5s, whether, if it wa^ in force tfien^ it can be so considered non^ 
^o, gex^tlemeu contend, that w^ are boupd by a statute, whidi.the gor 
Tenement has not adopted ? 

"EriQX SoIIm^m appear^dU^when Mr. Hat addressed th|» C^^ 
to the following effect i 

Before Mr, Bollmfm is sworn, I must inform the Court of a pars 
ticular, and not immaterial ciroumstanf;e. He, Sir, has made a fuH 
frommunication to the Government, of the plans, the designs, and 
views of Af BuTTf As thes^ communications might crimixiate 
DhBoUman before the Grand Juiy? the President of the United 
States has communicated to me this pardon, (holding it in his hand) 
^VlH9h I bstye ah^ad^ of ejs«4 ^ Pr* J^ He received i^ m a ycqr 
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iKsita^g msmaer i tnd^ | think infonned me, ^hict lie ktievir «ot 
i^rfaether he should, or should not accept it* He took it (torn tne^ 
however, as he informed me, for the purpose of takibg the advice of 
CouQsel. He returned it in the same hesitating manner : he would 
neither positively accept, nor refuse it» My own opitiion is, that 
Dr. B. cannot, under these circumstances, possibly criminate him- 
self* This pardon will completely exonerate him from all the 
penalties of the law. I believe his evfdence to be extremely ma« 
cerial. In the presence of this Court, I offer this pardon to hixn ; 
and, if he refuses, I shall deposit it. with the Clerk for hb use. 
Will you, Sir, (addressing himself to Mr. BoUman) accept this 
pardon ? 

Mr. Boi^LMAN. No, I will not. Sir. 

Mr. Hay then observed, that Dr. Bollman must be carried up to 
the Grand Jury, with an intimation, that he had been pardoned. 

,Mr. Martin. It has always been Dr* B's intention tb refuse 
tills pardon ; but he has not positively refused it before. He wished 
to have this opportunity oi publicly rdecting it. He did not sup* 
pose that this pardon was a real or effectual one, if he made any 
confessions before the Grand Jury* They might find an indictment, 
which would hold s^gainst him : nor could his be an effectual one, 
before it was pleaded to an indictment in open Court. 

Mr. Hay enquired, whether Dr. B. might not pass on to the 
Gfandjuiy. , 

' The Chief Justice asked, what would be the difference bietween 
sending him now, and some time hence, when the questaon about 
his pardon shall have been settled. 

Mf. Hay replied, that he was anxious to introduce his evidence 
fcefore the Grand Jury in a chronological order ; and, that if Dr. 
B*s was suspended, it would make a chasm in his argumeiit : how- 
ever, it was of very litde consequence to him, whether he was sent 
aow, or some time hence. 

Chie? Justice. What is the particular point before the 
Court? 

Mr. Martin. Dr. B. is not pardoned, and no man is bound to 
A'iminate himself. 

Chiei Justice. What precedents have you ? 

Mf. Martin. I am prepared to shew, that a party even pos- 
sessed of a pardon, is still indictable by the Grand Jury, unless he 
has pleaded it in Coiu-t. ^ 

Mr. Hat. Sir, m^y we send the other witnesses to the Jury ? 

Chief Justice. Certainly. Mr. Bollman may in the mean 
Itme be suspended. 

Four other witnesses were then sworn. 

Mr. Hay. I now propose to send Dr. BoUman to the (irand 
Jury. At this time the Marshal entered, and Mr. Hay informed 
the Court, that the Grand Jury had sent for the article of the 
Constitution, and the laws of Congress, relating to Treason aiid 
^^qjacanoit 
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Some desldtar^ conversation here ensued IsetTreen the Bar asKt 
die Court respecting Dr. B.— ^when 

Mr- Hay addressed die opposite Counsel : Are you then vnl» 
ling to hear Dr. B* indicted ? Take care in what anawful condition 
you are placing this gentleman. 

Mn Martin.^ Dr. Bollman^ Sir, has lived too Iqng to be alarm, 
ed by such menaces. He is a man of too much honor to trust 
his reputation to the course which you prescribe for him. 

Chief Justice. There can be no question but Dn B. can gd 
up to the Jury : but, the question is, whether he is pardoned or not. 
if die Executive should refose to pardon himi he is certainly not 
pardoned. 

Mr. Martin. But there can be no doul>t, if he chooses to de- 
cline Us pardon, that he stands in the situation ^vith every other 
witness, who cannot be forced to criminate them^elv^St 

Some desultory converBatirm here ensuedy-when 

Mr. Hay observed^ that he should eattremely regret the loss ti 
Dr. B's testimony : he believed it to be material : he trusted that 
he should obtain it, ho^vever reluctantly given* The Court would 
perceive that Dr. Bollman now possessed so much zeal, as evenJd 
encounter the risk of an indictment for treason. Whether he should 
appear before ihe Grand Jury under the circumstance of a pardon 
being annexed to his name, might hereafter become the object of a 
distinct arrangement. In the mean time, be might go up withouC 
any such notification. 

CouKSEL for Mr, Burracquiesced^ 

Chief Justicr. Whether he is really pardoned or not^ I can-* 
not at present declare. I must take time to deliberate. 

Mr. Hay. Categorically, then, I ask you, Mr. BoUrnan^ do yoi 
accept your pardon ? 

Mr. Bollman. I have ali^eady answered that question several 
times. I say no : and, I repeat tliat I would have refused it before, 
but that I Wished this opportunity of publicly declaring it. 

Mr. Hay. If the Grand Jury have any doubts about the ques- 
tions that diey put to Dn B. they can apply to the Court for instruc- 
tions. I assert, Sir, that Mr. Bollman is a pardoned man* I wish 
the opposite Couhsel to prove that he is not. I therefore move, 
Sir^ tnat he be sent up to the Grand Jury, certified by yQU,'^that he 
is pardoned. I make this motion, that gentlemen who wish to dis* 
cuss the question, may have an opportunity, of producing their ar^ 
gunvents. 

Mr. Williams, Counsel for Mr. Bolhnan, Tliere are 3 ques- 
tions to be decided. — ^ 

1. Whether a witness is bound to answer any questions whic^ 
fends to criminate himself, or affords a clue to evidence for that pur* 
pose ? The operation of a* pardon, whether it changes the qucs* 
tion ? but, in this case it having been refused, the Court c^not no- 
tice it. Who is to be the Judge, the witness pr the Court, as to tte 
propriety of answering the questioa I 
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Gn the first question, Mn Wickham laid down the Ibllowmg 
JpropositionsL^— 

1. The rule of law is, that no nian shall a!;iswer any questioa 
which shall accuse himself. 

[i M'Nally's evidence, 256 — 2 Hawking c. 46.] 

2. He shall not be bound to answer any questions which shall ao^ 
cuae himself of a Misdemeanor. 

' [1 M*Nalv 256.) / 

3. He shall not be called itpon to calumniate himself. 

[1 M*Nal. 256-T-2 St. Tri. 822-1035, Talsbgrough^s case. J 
4* He is not to defame himself. 

[1 M'Nal. 256-258—3 St. Tri, 439.] 
&» Not to answer ensnaring questions. 

. ^ - ^ [M^Nal. 256-3 

6. To ask a man if he is a Roman Catholic, is not permitted. 

[M^Nal. 257— 9 St. Tri. 414^2 Dqugl. 593.] ' 
7* Not bouud to answer any question which tends to^ criminate , 
himself. 

[M'Nal. 257*— 4 St. Tri. 605-606.} 
S. The case of Goosely, in this Court, was called ; who- had 
been acquitted, the day betore, by the Grand Jury. 

. [So. 1 Black. Ress* 27*']. 
As to the 2d question, the rule of law is the same, even if the 
man be pardocied. 

1. A witness, although. pardoned, shall not be bound to cialumm- 
ate himself; for^ the pardon having placed him in statu quo^ na 
jqueslion shallbe asked him, which shall tend to make him contemp- 
^ble, or do away the benefitof the pardon. 

^ [1 M^Nal. 256—2 St. Tri^ 822-1035.] 

2. if bound to acknowledge' himself acquainted with any treason^ 
he would be. guilty of a very high, misdemeanor ; and, therefore, do 
away any benefit from the pardon : But, the Court cannot notice 
pardon, unless pardon by statute j for, if under the great sed, and 
accepted, yet it would be error in the Court to aUow it, if not: 
pleaded. 

[2 Hawkins, c. 37, sec. 59, p. 64-65—5 Bac^ 294.] 

3. If a party is entitled upon pleading it, then if he refuses, the 
Court cannot take notice of it-— Here a party^ refusing, the .Cour^ 
m.ust say not pardoned ; for, until it is pleaded^ the pUrty is liable 
to be punished ; because, if he pleads not guilty, the Court will not 
allow him to piead it sifterwUrds. 

p Haw. c. Sr, sec. 52-*T-Bac. 294.] 
As to the 2d question, the witness must be tjie jujdge, pf ne- 
cessity. 

1. Because he can only know what the answer is, and the bearing 
it will have. 

2. If the Court decide, they must know what wxmld be the an- 
swer ; and, to get that from the wi^ess, woiJd c*ri»^'*»»«J»-l>"nsctf 
vhichy I have^wp, he iflinatho?" 
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If it be objected that by this means, no witness would give evii* 
dence against the accused, it may be answef ed— 

1. The re&sal is upon oa^i ; because he affirms, that to answer 
It, would be to criminate himd^elf. 

2. You have the samie oblig^tiotionhim to answer that truly, aS 
to speak truth upon any other subject* 

3. If he perjures himself*, in that he would certsdnly do it, to 
get clear of givmg evidence against the accused. 

4. It is his privilege not to answer any question having that ten^ 
dency* 

5. The rule is upon the following authorities :*^ 

This Court in a case in 1743, in 4 St. Tri. 414 note, states to 
wit. — ^^ If you think it will criminate yourself, you need not answer 
it.'' 1 M^Nsd. ^S7^>, it is put to the witness, and not to the Court, 
because he knew what was to be the answer* If he objected that 
nothing is evidence against him, which he may say on hb oath, the 
answer is, that it has been otherwise decided.-»^2 DougL 593. 

Mn Martin would merely suggest a few additional audiorities : 
among these, were 5 Bac. p* 293 — 2 Hawkins, c. 37, p* 59*^0-65. 
IMr. M* contended, that these authorities demonstrated that there 
Were two kinds of pardons in Ehgland : one by Parliment, and the 
other under the Great Seal : that the first exempted an individual 
from the cognizance of the Court as to the parucular crikne for 
which he might stand charged ^ but, that the latter was no bar to a 
Judicial prosecution ; and, was not indeed eifectual, until it had 
been pleaded and allowed in Court. Mr« M* also quoted an au* 
thority from Salked, to shew, in corroboration of Mr. W's position, 
that no witness, however exempted from the charge and necessigr 
of criminating himself — however responsible on that account to the 
Jaw-— can be made to discredit himself by his own testimony. 

Mn Williams also quoted another authority to the same eSect^ 
from p. 258 of M^Nally's Evidence. 

Mr. M'Rae, It is extremely uncertain, Sir, whether Mr. Boll- 
man will, or will not, answer the questions which may be propound- 
ed to him by the Grand Jury. If he is the very honourable man, 
which these gendemen have represented, he certainly will not refuse 
to answer. But, if he does refuse, it can only be upon the grpond 
that he is really criminaL It is not, therefore, necessary for us to 
-determine this point at the present time. It is not necessary to de- 
cide whethel- Dr. B. is, or is not, a pardoned man : we do sincetely 
hope, that he will appear in the character of an honorable man, and 
not refuse tjo answer the interrogatories of the Grand Jurj^ But^ 
if he should pursue tiiat course, it will be then time enough for us 
to bring this discussion before the Court. 

Mr. HaV. The proposition which I had stated, seems to me to 
be so evident, as to require litde argument. I consider Dr* B. as 
a pardoned n^an ; and, therefore, 1 desired that the Court should 
certtf'diat-fa*^ for th^ instruction of the Grand Jury. Gentlemen, 

"HKcdic the very point for which w{ 
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iiie contending. Why do they so much expadate on the conse- 
quences of a pardon, if they dp not consider that one has been al« 
ready established ? Why do they \nsh to screen Dr. B. under the 
jdea that he cannot be made to defame himkelf, unless they consi«» 
der him not sufficiently secured by the possession of a pardon I As 
to the eiFect of a pardon, it is a distinct question, pn which the 
Court may hereafter instruct the Grand Jury. But,Vt present, I 
wish the Court merely to certify that he is pardoned; 

Mr. Martin replied, that if the gentleman had attended to his 
argument^ he would have seen, that most of his authorities had 
bomeupoatheexistenceof a pardon, and not upon the effects o£ 
CHie* ^ . ' 

Chi£7 JusTids. Have any of you authorities to shew when 
the pardon' operates ? 

Mr. Maktin. Certainly from the time of pleading. 

Chief Justice. You mistake my quesupn. Suppose the par- 
don to be lost, is it then valid ^ 

Mr. Martik. If it be proved that he has pleaded to an in- 
diciment, I presume an exemplification of it would answer every 
purpose. 

As another reaso^i. Sir, why Dr. Bollman h^s refused this par- 
don, permit me t6 say, diat it would be comsidered as an admis- 
sion of guilt. Dr. ,B. does not admit that he has been guilty. He 
does not consider that a pardon is necessary for an innocent man. 
Dr. B. Sir, knows what he has to fear from the persecution of au 
angry government : but, he will brave it all. The man who did 
so much to rescue the Marquis La Fayette from his' imprisonment, 
and who has been known at so many Courts, bears top great a re- 
gard for His reputation, to wish to have it sounded diroughout 
Hurppe, that he- was compelled to abandon his honour, through a 
fear of an uiyust persecution. 

After some desultojp'^ conversation, Dj. Bollman was sent .up to 
the Grand Jury, without any particular notificadon. The question, 
whedier he is pardoned— *and, of course, how far he may be cal* 
led upon to disclose aU that he knows«-ar6 reserved for future ^ 
discussion and decision. 

Mr. Hay requested leave to inform the Grand Jury, that fatigue 
alone had prevented Gen. Wilkinson from attending them on that 
day ; but, that he should appear befc^re them on Monday* 

The Court thea ftdjourxxed wtU Monday U o'clock. 
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Mt. Bay *diret:ted the Deputy Marshal to request Getieral Wil* 
kinson to come into Court. In a few minutes he entered ; and, af* 
ter he had taken the oadi at the Clerk's table— Mr. Hay enquired 
of the Court whether he was at lilierty to c^nmunicate to the Grand 
Jury th<x)ugh the Marshal, that their immediate examination bl 
Gen. W. might perhaps facilitate their enquiries : and then Gen^ -- 
W. attended the Marshal to the Jury room* 

Mr. Hay stated, that the opposite Counsel had objected to the 
tenor of the oa?A which had been administered to the witnesse|* ^ 
Will the Court instruct the Clerk on the subject? ^ 

. Mr. BoTts stated, he did not approve of the form in whiich thfe 
oath was administered ; that this objection^ however, ^id not corner- 
'firom coL B» that there was some variation between the present, an4 
other forms ; but, that if the Attorney for the United Stiites was • 
satisfied with the form, col. B*8 Counsel would acquiesce. 

Mr. Hay. There are now four indictments before the Grand 
Jury ; two of them against A. Burr for Treason and for a Misde*/ 
meanor ; and two against Herman Blannerhasset for the same of- 
fences ; and, it was this circumstance, which dictated the general 
form of the oath. 

The Chief Justice presumed that this form was not kss oblS-, 
^atory, than if all the indictments had been particularly .enumenU 
ted. 

Mr. Hat. It Is the general fonn. Sir, to give true answers to , 
«uch qestions as the Grand Jury may ask. 

Mr. WicKHAM stated, that as the indictments were now pend- 
ifig befoi;e the Otand Jury, it was necessary to recall to the memo- 
ly of the Court, a circumstance which had been early suggested*-^ 
that a number of improper /w/^er^ might be exhibited bdbre the. 
Grand Jury. The Attorney for the United States had Indeed 
pledged himself to send up no papers, which had not previously pas- 
sed the inspection of the*Court ; but, it had since occurred to coL 
Burr's Counsel, that/;he witnesses themselves might carry up such 
papers. The object of this promise would be entirely defeated^ if 
papers were thus to be carried, instead of being sent up. It wouldt 
be, changing too the the very functions of a witness— *-wljose busi-i 
iiess< it was to give testimony, and not to carry papers* Finding \ 

that nothing could be done without an application to the CoUrt, Mr. 1 

W« submitted it to them, whether tbey ought not to instruct th6 \ 

Grand Jujy to receive uo papers, but through . the mediam of tte \ 
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Vlt. flxt h6pe(! that tjie Court would not act upoii a ttitte 
picion, that witnesses will C2qrrv up» improper papers. It was ex- 
- trembly probable, that Gen* W. in delivering his evidence before 
die Gradd Jury, may have occasion to resort to ceitaih letters tha$ 
j^eluts received, and to certain documents^ which would as«btto gitt 
^e history of these transactions. ' He would not produce these aft 
distinct and substantive evidence^ but as so many private mcmoran* 
da ; which (such was the nature of the human mmd) he ought, and 
must resort to, to make his narrative more connected ai^d distinct^ 
)i^r. H* hoped^ that after the splendid example of patience whick 
the Grand Jury had displayed, they woul^ not be interrupted in the 
examination which was now con m^ need s but that he had no object** 
ions to the Counts sending up hy word or bv writing, such instruct* 
aotis to them on this subfect, as the Court might thmk proper. 

Mr. BoTTS . confessed, that this opposition surprized him. Om 
ft former day he understood that no papers wer« to go before th» 
Grand Jury, but those which hsld been inspetted by the Court. 

Mr. Hat requested leave to explain. He had promised befofl^ 
Aie arrivsd of Gen. W. to send up no papers without the inspectioa 
of the Court; that he had at that t me several authenticated papers—* 
several affidavits ; and that he had an ifa;}ression (though not a verjr ^ 
decided one) that they ought not to be submitted to the Grsmd Ju^ 
ty* At that tim^ gentlemen seemed to think that pertain papery 
and cyphered letters were to be sent up without atiy previous 
snotion : he would still pledge himself to avoid this course. But it 
' tt^ht happen, thutCren. W. had various papers to Corn ct the nar« 
tattire of his conduct* It is probable that he has th( se very papers 
. in his pocket, and would resort to them.' If Gen. W. has broudils 
these widi him from New-'Orleans, and produces ihem before uic 
Gnmd Juiy, Mr. H. hoped, that gentlemen would not, therefore^ 
accuse him of a breach of faith. 

Mr. BoTTS betievedf thai the Attorney ftnr the tiTnited States w« 

incapable of any thing like a breach of promise : but, while he Wfli 

willit^g to admit his intelligence and honor, he would say without 

seeming td cast ft reprtiach Upon a character whose head and heart 

were inferior tanone, that this gentlentan tek a strong bias whidi 

ought to be vigilantly watched. He was still surprized al the gen« 

demait's proceedings ; because, the very pritKiple which he sup* 

|>orts «l to the papers th^ m^elves, would go to prevent the ]ntro«~ 

ducticm sf vritnesses before the Grand Jury. Papets he admits ari» 

Hot pAfper to go before the Gf^d Jury ; and, therefore, |f witnesses 

Itare to carry ^em^ they themselvt^s ought Hot to go. If Mr. H# 

Were called before the Jury^ he Would produce no papers but what 

^Jiad passed through die Court* But Mr. H. is iCot the only prose- 

wtor in diis business. There is another equldly active. Mr. H« 

lidmita that this zealous prosecutor ma/ produce his papers before 

the J^ry- If he m^^.rdy produces papers, for the purpose of re* 

Irefthimg his menftoi y, any instructioa which may go from the Courl^ 

frittli; f«ritctljr innocettt ia its €f «cts i but it ia po^sfi^ that so^ 
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aftinsKrnction mny be necessary to repress the introdactiott of reiy 
improper papers,— «v-hich he might hope to colivey to the miil&ucb^ 
abroad, throu^ h he channel of the Grand Jury. There was a pardca* 
|ar reason to recommend this vigilance. It was understbod that a spe* 
cies of phinder of papers had been permitted v thtEit the post offi« 
ces had been robbeo. Should such, papers, which came in^thtii 
manner into the possession of the United States, be permitted to bo 
Jiiid before the Grand Jury, without previously passing through the 
erdi*alof the Court? Mr. B. here cited as an authority from thc 
Bih voU <^f Am::;rican Musct m^ Judge Grill's chaise to th^e 9^^^^ 
^ury. 

Chief Justice. No affidavits ought to he sent up ; andna 
'papers containiag distinct, substantive testimony against the aC'* 
cused. / ^ w 

Mr. JHay. I am willing to adhere substantially and literally ^ 
tny promise* I knbwnot what papers Gen. Wilkinson may choose 
tb employ.. I \^s ivith him yesterday, ancl saw a ^vhole volumo 
oi papers \ but it was impossible for me {b know which of them h» 
intended to produce. If gentlemen wi^ to know the object of my 
visit, I will tell thtni. , 
. ^r. Martin, it is unnecessary. ^ 

Mr. Hay. I have said in this Court, that it was not my busiW 
uess to*defend Gen. \^ilkinson \ but the result of my conversatioii, 
yesterday is, that it is my duty todefend him ; and my impressioof 
IS, that I shall defend an honest man and a psftriot* All the 8us# 
picions which I had imbibed from the mysterious circumstances 
the tim^s, have completely vanished ; and, I am np-W fully ' 
pressul with the conviction of his unsullied integrity. I 
Vance up to his defence with the most perfect sincenty. /^/ 

Mr. Martin. I have no doubt that the gentleman ^. -r ? \ 
very good way to remove hi^ unfavourable impre?'*'^'^ * . , 1 
can be called a good one, which consists in hearip^/^J^^ ^"^ 5 ^^ 
a cause. If he would but hear CoU Burr's stojBjjM*^ ^^^ ^^^^ 
peiiiaps his impressions against him might a'^ be remoyed. 

Mr. Hay. I have heanl his story fiw^ ^^ Cowscl, but tttty 
have more strongly confirmed my opink^s. . • * j 

Mr. Wirt, said, that he had looked over the authwity quoted 
by Mr. Botts, and was satisfied ^lat the papers referred toby 
Judge Gripp, were qnly aiEdavit<; (Mr. W. made qi^otations to 
prove dlis position)-^:hat it wa»1n some cases necessary to resor^ 
to ^mtten papers, as the very best testimony; for example : sup^. 
pose that Gen. W. shoidd state, that on such a day he received m.. 
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to hear it ? Such letters are the very best evidence of their own 
contents ; and before a Petit, and of course before a Grrad Jury, 
ihev arc much more proper to be produced than any statement o« 
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cjTphered letter : wouM }t not be competent for the Juiy, or for the 
gentlemen on the other qide, to say, ^ produce it : we s>^all receive 
it* contents?*' This remark evidently shews^ that if the objection 
now suggested to papers, extends to all, it is perfectly fallacious ; 
and, that sometimes they are not only evidence, but the very be«t 
evidence in themselves. 

Mr* WicKHAM expatiated at some length upon this point. He 
reminded the Court of the case which happened before, the highest 
tribunal in this country, the Senate of the United States, where a 
vritnqss,(Mr. Hay), Was forbid the use of his papers, even to re- 
fresh his memory. "^ 

Mr. Hat reptied that he knew not, and cared not what they de- 
.dded ; but, if they had decided at all, he would assert that the 
very persons who did so, fciew that they were deciding contrary to 
law. / . 

Mr. BoTTs s£ud,'that the Senate had so decided ; and, it was 
composed of the ablest lawyers from all parts of the Union* 

Mr. Hay contested the fact of decision. 

Mr. Martin contended, that the Court was to judge what evi- 
dence was to go before the Grand Jury. He cited Danby's case^ 
where a witmess gave a deposition under th^ statute of William and 
Mary ; he prevaricated before the Grand Jury, and they sfent for 
his deposition. The. Court decided they should not have it, be- 
cause not proper for thein, 

Ths Chief Justicb hefe delivered the opbion of the Court j- 
r^^T'ch he reduced to. writing, for the purpose of laying it before the, 
C '^\J J^» It went to instruct the Grand Jur}% not to inspect any, 
MKtfux ^^^ ^jj^^ ^^j,g nepessary to connect the narrative of the. 
papers^ V 

Mr Hat^\^J^^*^^ ^^ ^^^^ form of insLtniction. Suppose the pa- 

' f mN}^^^^^'* hand, for instance Dr. Bollman, really con- 

S^cted^thA. ^B^^^r'^^l P*P^7 ™'^5>t Mve had a matenal in. 

fluence upon CS^n.' vvX""'°'*u "'u " ' "^t " ?fi"'"'^u-u^'i*J ^ 
integrality of liis tesiimV?'' *»* ***^^ ^^^^ ^^^"^^ ^ exhibitted ? 

Chief Justice. TKe>^P8pe" do not bear upon the accused, 
pcraon, but only upon the ^;^e5s. ' 

Mr. Hat. But they b?arVo« Col. B. in that veiy .^£5% Ihe 
^western papers have represented \Oen. W. as connected widiCoL B. 
and, the language of the cyphered ^etter/seems to countenance the 
conjecture. It njay be necessary to exhibit these papery to svjpfort 
the credit 'qf the witness. ,, , , . ,1 

Chief Justice. It may tlien he added, that such papers relate 
^erely to the. credit of Gen. W- and are not inti-nded to inculpate 

Mr. WiCKHAM. It is Col. Burr who is pn, his trial, and not 

Gett. Wijkinson. It is true thait these papers do niyt criminate Col* 

Burr, Wt they bear upon him by vindicating Gen; W : and it is « 

«oundrule of law, th^t vhai jpai^not be done directfj% may notbc 

'«lonc indirectly. ' - * ' 
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Mr. WiRr. It is the privilege of the Grand Jury to judge of 
he credibility of a witness^ If they doub,t his. veracity, they havft 

(jight to be satisfied U{X)n the point. They may call u])on him to say,. 
'Why is Ais, and why was that?" and he may explain, by the pro- 
bctionof hi9 papers. If this were noj the case^ the Grand Jniy 
Ihould pot know whether to believe him. > 

I Mr. Hay suggested an alteration in the form of instructibn ^ 
pat any paper might be exhibited^ which came from the person ac- 
(used, or by any other person, proved t© be th« accomplice i>f the 
iccuscd, that formed a part, or was explanatory of the nairative. ; 
(-The Chief Justice wished to send some specific insti-uctipn to 
fee Grand jury to prevent the delay which would arise from th© 
^ming into Court, when they had a particular paper before them. 
In which they woidd demand Ae instruction of the Court, 
y Mr. Hay contended for the alteration which he had suggested, 
pie quoted an English case to shew, that when a pian v/as,first ' 
proved to be connected with others, what was j^ien in Woof against 
l^e others, was also' good against4iim« He quoted the case of the 
Porresponding London Society to the same, effects 
\ [Here a long, desultory argument wl$ continued upon the^brm of 
struction. The argument principally turned Upon two points t 
t — how far the papers of those persons, that were said to be coh«« 
lected with Mr ^urr, could be introduced to fill up the narrative 
pf the witness t and 2d-^whether it was proper, formally to declare 
pithe written instruction to the Jury; whether the papers were cn- 
l^tobe introduced to support the credit of the witness. . *< 
t The form ^ was at length com^sed by the .Chief Justice, and 
kransmitted to the Grand Jury by the MarshaL .. Its contents were 
bot read to the Court ; and as it is now in the posscssipn of the 
Errand Jury, it is impossible for us to present a correct transcript of 
its contents.] 

i Mr H^Y at length addressed the Court. The Grand Jurj* have 
pit for Dr. BoUman ; and they will want him ^o decypher, if he 
pa, the cyphered letter which I hold in my hand. [This was the 
fcttcr, partly in German and partly* in cypher, and addressed to 
iOHie person in Jfew-Orleans, which we have already mentioned.] 
Mr Williey (the reputed Secretary of Mr Buit) will prove die in- 
Bentity of the paper, and Dr. BollmanwiU interpret it. ^ 

S After a considerable time, Mr. Willie appeared in Court, whea 
Mr. Hay proceeded. 

I- This is the paper, Sir,^1iich I shall disannex from the affidavit 
jiccompanying it, and wish it to be transmitted to die G/and Juiy. 
P is addreksed, I xmderstand, to^^Dr. Bollman, mider a fictitioui^ 
kiame : and jt is all in the hand-writing of Mr. Willie. [It is proper 
•o remark, that in these observatioa«^ Mr H* alluded to the aiuiexed 
Japer, which was an affidavit of Willie^s, and was said to relate to 
Aese circumstances.] . ■ , \ 

[Mr, BoTTs objected to its !:>eing sent up ft) the Grand Jury. 
i^e tt^de|rstood, tliat no papet wa^ to be laid before them, iliich 
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^TfeB not matel^al to the cmtte, whedier it coull^ Ctt- cedd net te aj 
tfienticatecU Let the gentlemen, then, explam the contents a«| 
materiality of that pafper. < ^ ; 

Mr Hat. A hard propo^UioTi, indeed ! when it is partly wA^ 
fen in d^phers, and partly in Geimaiu I deem it material, hoir^ 
ever, because I uQd.erstand ijiat it waa either dictated by the sKcai 
Bed; or first written, and afterwards copied by his Secretary : vo^ 
that it is addreissed to Henry Wilboum^, aH^s Erick Boliman. i 

Mr Wirt. I understand, that any paper may ke sent up vai^ 
the instruction which has' just been transmitted to the Jury. 

Mr. Burr. The paper is before the Court. It is now intla 

posse8siotM>f the Court ; ^d, it is not to be sent up to die Graa| 

jury, but under the judgment of the Court : of course, the judjgj 

. ment of the Court should be sfitisfied with the materiality of tUl 

paper. 

' Mr. H A7., The accused is mistaken in point of factr The pal 
per is now in my possession. 

Mr. WicKif Alt. Why was it offered to the Court, if it was bq| 
to be pi^t into their possession ^ But if it wbs not in their possei| 
aioifi«--*if it was merely brou^t into Court, that k m«f be sent vi 
the Grand Jury— any paper may be conveyed, to them throu^ ^ 
same process. Mr^ Hay asserts, that it id addressed to £• BiK 
m in« But is not the Post^O£Sce mark on it { Was it not obtaimi 
hy an act of felony i 

Mr. Hay. There h no Post-OfRce mark on it. Mr. H. Att 
expiated at 'considerable length on the point He denied that th^ 
paper was in the possesion of the Court ; and, asserted his right 11 
send up any papento die Jury, under the directioa wh|eh they kii| 
already received. ' ^ 

Mr. Wigkha:m. I wish to know, wfaethcsr he ofiers it to ^ 
Court. " • ' ' ■ - i 

Mr. Hay. No. > ' - 

Mr. WicKHAM. How then can aiflr notice be taken of it ?. Hon 
can Ke send it up ^ By the Marsbal~A^ is the officer of this Coiuti 
By Mr Willie ?-^he is only a wimess^ If the paper goes up aral| 
it is under the sanction of the Court. If a living wimess goes afi 
it is because he is presumed to be a relevant wimessi But ii it faei 
pajfer, how can its relevancy be established) unul its couteats aaj 
materiality'' are known ? 

Mr. Wirt, May not the difficulty beiemoved, by the Cotmll 
inclosing it in another paper, with an endorsement that it is sent I3| 
under the last inftructions ? B{y ^ose instructions they will judge 
snd, unless it is shewn to come irom A. Burr» or un^er his ai ~ 
Tity, they will of course reject it. 

''' Some altercation then took place between Messrs* Wii 
ham and Wirt, for a moment«-^whe&iVlr^ Botts .objected to tli^ 
transmission of the paper. |t Was either immaterial cm- it was iiili| 
If it was imm^texial, why embfi;h*ass the Grand Jury widi it? 
if it footained pertinent i^a^^ it wfs ceitaifi^ wiclaed n^^^ % 
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ich Mr. tWllie may be hjmself ooncfernedU If he be acntw the 
rrand Jury with this paper, what would he 3^ about it? Would 
C6art wish him to say any thing which ' might criminate him-^ 
i We have a right »aid Mr. B» to see this paper; Perhaps we 
1 find that it has been .filched from the Posl^Uliice, contrary to 
6tb amiendment of die Constitution, which protects every man's 
pers frbm anreasonable searches and secures. If it has been oh* 
Nined by such illegal and violent m^ans, the Court would perhaps 
lirrest it ; and even the Grand Jury waold not dirty their fingers 
Ifith it. , ^ \ 

i Seme desultory convetvsition ensued, when Mn Willie wrs cal* 
^d'into Court* Mr* Wiuliams (his Counsel) hoped, that no 
ikestion would be put, the answer of which might t^d to criminate 

. Mr» Hay. Wait tiB the question is put. . 

I Mr. M*ftAE. Did you copy this paper. 

I Mr. WiLUAMS (after consulting his client). He says, that if any 

Mper he has written, has any effect upon any other person, it will as 

puch effect himself 

1^ Mn WiitT. He has sworn in his deposition, that he did not 

Itodeistand die cyphers of this letter. How then can his mereljr 

iiipyiag of iixm letter, implicate himself in a crime ; when, he should 

lot oidy copy it, but he ^vy to its contcnt3 i . 

Mu ' M^Ra^ We will change aar q^esdon. Do you.unde]v 
d die contents of that paper^ 

Mi^ Williams. He objects to answering. He sa3rs that thou^ 

' question may be an innocent one, yet the Counsdi for the pro^ 
tiioii might gradually go from one to another, until he at last 
ined matter enough to criminate him. 

Mr. M^Ras. My question is not, do jrqu understand tKis letter ? 

End ^Aen, what are its contentets ? If I pursued this course, I' 
ight then piopound a question, to whi^h he might object. But 
ilcss I take tbat course, how can he be criminated i 
Mr. BoTTSk If a man knows of, treasonable matter, and does 
disclose it, he }s giulty of a misprision of Treason. Two cir- 

ces^theceiore, constitute this crime: a knowledge of the Trea^ , 
and a^ con^alment of it The knowledge again comprehends ' 
idei^: that he mut^have seen, and understood the Treasona- 
matter. To one of these point;^Y Mr. W* is called upon to de- 
Jf this be established, who knows but the other elements of 
crime «t ay be gradually unfolded ? 

JlEr. M^Kae. I did pot first ask if he copied, and then understood 
i but first, if he^mderstood it. Had he answered this question ip 
afirmat^e, l-oertainly should not have pressed the other quesdon 
on Mm, because that inight have amoimted to a self crimination. 
. Mi:. Rj^tm 1 will simply ask him, whether he knows this letter to 
llf wfitten fcy A. Burr, or by seme one under his authority. 
^Mr« W upturn* He reuses to answer ; It might tend to cri« 
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The CoUft were oF opinion that Mr Willie should ansx-v^cr upct 
oaih, whether or not he thought that answering the proposed que«* 
tion might h;\ve a tendency to criminate himself. 

Mr, WiLifi replied, it miglit criminate him in the ev^nt of a 
•^ certain ca«e« 

Here a long and desultory argument ensued, which was termi]]a<- 
ted by a promise from CoU B'« Counsel, to produce their authorisfckt 
before the Court to-Wiorrow, to shew that Willie could not be com* 
pell^d to ans^ver suc;h qneq|ions as might in lik owa'^inion tendt^ 
criminate hims;ilf. 






TUESDAT, yune 16. 

Mn Hay produced, and read the following letter from the PrcH 
flident of the . United States. 

Washington, yune 12, f SOT". 

Sir, ^ * ; 

Your letter of the 9th, is this moment received. Reserving 
the necessary right of the President of the United States to decide^ 
independent of all other authority, what papers, coming to him as 
President, the public interests permit to be communicated i and ta 
whom, I assure }rou of my readiness, under that restriction^ volun- 
tarily to furnish on all occasions, whatever, the purposes of jusdce 
may require. But the letter of Gen. Wilkinson of Pet. 21, re* 
quested for the defence of Col. Buir, with' every a|th^ paper rebh 
ting to the charges against him, which were in my, possession vrhen 
the Attorney General went on to Richmond in March, I then de- 
livered to him ; and I have always taken for granted, he left die 
whole with you. If he did, and the bundle retains the order ia 
which I had arranged it, you will readily find the letter desired, xa^ 
der the date of its receipt, which was November 25 ; but le^t thp 
Attorney General should not have left those papers with you, I 
this day write to him to forward this one by post. An uncertainty 
v.'hether he is at Philadelphia, Wilmington, or Newcastle, may pro- 
4uce deby in his receiving my letter, of which it is proper you 
should be apprised. But as I do not recoUect the whole contentav 
of that letter, I must beg leave to devolve on you the exercise oi 
that discretion, which it would be my r}ght and duty to exercise, by 
v/ichholding the communication of any pafts of the letter, whicb 
^e not directly material for the purpose of justice. 

With this application, which is specific,! a proikipt compliance is 
practicable ; but when die request goes to " copies of the orders 
issued In relation to Col. Burr, to the oifieers at Orleans, Natchez, 
and by the -Secretaries of the War and Navy Departments," it 
seems to cover a correspondence, of many months with such a va;- 
riety of officers, civil and military, all over the United States,. as 
would amoimt to the laying open the whole executive books. I 
have desired the Secretary at War to examine his ofiicial coininu«» 
nications ; and, on a view of these, we may Be able to judge what 
«an, and ought to b^ done towards a compliance with the r^^ucm 
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IF the Defendant alleges that there was any particmar order wKicff^ 
as a cause, produced any particul^ act oh his part— then he mast 
know wh^t this order was, can specify it, and a prompt answer can 
be given. . If the object had been specified, we might then hsfvc 
had some guide for our conjectures as to what part of the Execu- 
tive Records might be useful to^ him, Biitj with a perfect wiUine- 
, «ess to do what is right, we are witftbut the indications which may 
enable us to do it* If the researches of the Secretaiy at War 
diiould produce any thing proper for comniiniicatipn, and pertinent 
to any point we can conceive in the defence before the Court if 
shall b6 forwarded to you. I sidute you with esteem and respect 

TH: JEFFERSON. 
Gkorge Hay, Esq. , 

Some conversation ensued about the Jipecification of the papeif 
wanted from the Executive. - 

Mr. Hat stated, that in his tommunicadon to Ae President to 

which this letter was a reply, he had mentioned the papers in those 

terms, ill which he coneeived it would be most likely that they 

: irould be described by the opposite Counsel. It seemed, however 

that the President did not consider thip description as siiflicient. ' 

CoL B*s Counsel then stated, that they had sent ah expres? to 

Washington for tiiese papers, with a siibpo&na to the President ; and, 

^ tfiat it would appear on the return, whether they could obtain such 

papers as they wanted. 

My. Hat then begged leave to caH die attention of the Court ta 
.a subject, which had been agitated yesterday. He observed, that 
Dr. Bollman had gone up before the Grand Jury j what his answers 
fwere, he knew not ; but he presumed that the same instructions 
Vere as necessary for him, as for Willie ; that when they were 
brought before the Grand Jury, Mr. Willie might substandate, and 
Dr. Bollman might interpret the cyphered letter : that hence arosa 
the necessity of the- proposition, which he had already supported, 
r that Dr. fioilman tuas a pardoned^ man, however humiliating thev 
f titaation to which A^ mi|;ht thus be reduced : And hence the neces^ 
► fiity of submitting a second question to the Court— How far a man 
P. in Willie's situation, pretehdiiig to be an accomplice, might ^tand 
i- ivith his mouth shut, and refuse to answer every quiestion which 

• 'might be proposed? 

* Mr. Burr smted, that he had understood the question respect* 
» iixg Hu Bollman, to have been disposed of die other day,' by Mr* 
» Jttay's acmnescence* Dr. B. had been sent up before the Grand 

f Jury ; dnd according to Mr. H's own confession, he knows not but * 

^ he has disclosed all his informadon without reserve. >* We will go, 

^ on with yesterday's motion.* ■ 

i ' Here a destdtory conversation ensued ; when Mr. Burr obser* 

^ VM, that perhaps it would satisfy the Attorney for the United Suite% 

I -- •• ■,■■ ^ -•^- • - ja.» - ^ ^ . ■ . • . ".- 
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\thetM9tnted (wKich he woiUd now do) that it be certi^ed^ tk6 
tinnd |uryf that Dr« BoUmaa had received a voluntaiy and unso- 
licited pardon from &e President of the United States, which he had 
refused : l^oi* these were (acts. 

Mn Hay. An imiiiense distance, &ir, from the object of my 
wishes ! i insist upon it, that Dr. BoUman is a pardoned man ; 
fndf under that chanicter, I wish him to appear before the Grand 

^ There U one reason, Sir^ why I desire an imme<£ate decision on 
||iis questioiu His evidence is now required before the Grand 
Jvaty i ttUdy I wish him to gd up under such qualifications, as ma/ 
cntide them to the benefit of ail his knowledge. 

C^^KF Jt)BTicx. The question is, whemer Dr. BoDm^ is a 
^ai'doned man, though he refuses the President's pardon i 

Dn BoULHMi (addressing the Court). 1 have answered eveiy 
l|aes|don that was put to me bv the Grand Jury. 

Mr. ttur* That is hot the point ; the Grand Jury may have 
ivaved a great number of questions. 

Mn Wirt. I will make one enquiiy of the witness. Can iie 
iSecypher this letter ? . 

Mn Martin* Vou must seek for another interpreter, Sir. Yoa' 
inust do it yourself* 

i/tt.. Hay. i have an interpreter at this moment under my eye. 

Mr. M*ft A£* . I ask Dn Bollman, to look at the Gennan of this 
letter, and not at ^e cypher. 

Mr* Martin* Let the Court say, whether that Is a proper 
((Uj^ion. , -^ . 

The sulyect of WijUie's tes^mony was then taken up. 

"tlie Cmzt JusTici made some ret^arks upon the propriety <^ 
oWrying a ceruin drder in the deoate* It "would be the best course, 
on every point of subordinate importance^ for the Counsel on 
cither side to «^n the motion ; the opposite Counsel to reply ; and 
we debate to be then closed by the party opening it, unless s6me 
ine^ matter was brought out in the course of his remarks. Some 
^esultoiy conversation ensued at the- Bar, in which both parties 
acquiesced in the propriety of thia ari;angement ; and, h was airect* 
cd, that the argument and authorities should be heard, how far a 
witness may refuse to answer a question, whidi he this^ may cri* 
minate himselfi 

Mr. BoTTa* tt has been again strongly insinuated, that Willie's 
(laii^ tp the privilege of not answering, pre^supposes his guilt. 

Has Wiltie no reason to seek exemption firom the examination, 
tvut siich as may grow out'bf a consciousness of guilt ?^ 

The Attorney fcKr the Cnited States sees every object connected 
with Ccd. Burr, throuffh a jaundiced medium* With him, ^^ triflefs 
as Ught as air, are connrmation^ as strong as holy writ*'' 
, How far he might be <dUsposed to involve this young man upoo 
^ confession of copying a paper in cypher, though of harmless i^i« 
^xtf I am not prep^U^d to 9i^* But let WilUt onlf contout 
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liimsetfso far, andi then be carried bjf liis btisllnes;^ to (jh^ 
unfortunate, oudawed, enslaved, province pf Loasiana, a^ aV 
ant cause trill be furnished for throwing him into a ^ip's h^l<^ 
where he miy be beard of no more ; or, he may hav? tfee better 
fortune of transportation tp Washingtpii for trial* 

The danger apprehended, grows out of no vi^onary'estSmatef* 
We have not arrived at that point of our enquiry, which will proba^ 
fcly arouse the indignation of our country. We shall verv soon; 
Sir, give you an awf^d impression of the miseries of that dl-fate4 
territory, under the total surrender pf the civil authority to milita^ 
ry guidance. I am driven prematurely to glance at one outrage^ 
which may serve as a sample pf the ^eretched state of that secticin cf 
our dependencies* A citizen of die I Tuited States, ^ow withjp 
the hearing of my voice, in a time of profound J)eaci, was aeizea 
in New-Orleans ; and, without being charged with yiy offenceji 
but merely on suspicion that he could give evidence agrinst cou 
Burr in this Coprt, to which place he was wil^g to come* I^ 
was committed to prison withput bail pr maini-pri;se ; thrown intt> 
a stinking room, with the common felbns and negroes confined 
there ; and only taken out at last, to be transported to Richmonlf 
in custody* He was not even permitted tO jb;o to his lodg^ng9 tb 
get a shirt ; but, like a malefactor, he was forced to yield, in t}^ 
humbleness of submission, to the wiUpf his masters* Ourrevolu*' 
tionary heroes were provoked to independence, in part, by the wroi^- 
of transporting American criminals tor trial to Englaxul ; but, at tlu9 
time, we are content with sUch a transportation, under circumstances 
of enormity, of one guilty of nothing but a suspected capacity ta^ 
be a witness J Shall we not be careful hpw we furnish a pretext 
against this stranger now called to implicate himself, in what ax^ 
called the treasons and n^isdemeanors of col. Burt; whcri,,without. 
this, he has suffered, (though in a less de|;ree,) the same in^eatQiejOt 
as the abused individual from Orleans. 

But it has been remsu-ked, that my client and his Counsel h«l 
taken much interest in this privilege. We all feel interested in 
. saving this inoffenfeix^e foreigner from the vengencfe pf illegal power^ 
Col. Burr, particularly, from the circumstance of having hijn in hi^ 
service, is solicitous that he alpne should feel the pressure pf the 
unjust 8U6t)icion and prosecution. 

But how did this letter come here? There is an exceeding 
foi^lness betrayed by that post-mSrk in the mode of its acquisition^ 
[Mr. Hay said there was no post-riiark.] The " 25" on the back, 
is the only post-mark of many pf the country post-offces. How 
came that mark diere ? Will the gentlemen say hOw that papei^ 
was acquired ? If the postrofBce was robbed, the paper was gained 
feloniously. The Constitution has provided against the seiT^ure of 
papers j and, the act of Congress wis fixed the offence of stealing 
from the post-offiices. It is impossible that this most dctestabii 
vice of the most uifamousof EuropeanTCourts, can have been j)a« 

trpoiwd by tb^ ^veimnent, ^ Pjr ^ famiUari^ of our rulf r» vi* 
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>Qch.1iate&l pracfices^ the habit^f>the pedjjle would be ^dteioraB-* 
zed. I beg the, opposite Counsel to join pie in arraigning an act 
which will disgrace all who had an agency in it. It must be a dread? 
ful state of society, in which such an offence should be made thte 
means of 4$sistiag to ph)ve another, I'he Pnpicips^ of this govern* 
ment, if here, would join in the denunciation. If it behoves tht 
govenune^t to suppress a paper thus unconstitutionally, clandestine- 
ly, aj>d illegally obtained--rif ^ they fannpt use die end, withoif^ 
Siaii.ctifying.the jn^ansrr-if they in th^ noble, generous spirit pf .* 
Chatham ministry, would disclaim every impure expedient— their 
^le representatives here, would do well not to dignicc thebr^geri 
frith its touch. 

Now for the abstract question pf the law. ^The question put t^ 
Willie is, *' do you understand that the original of tjiis letter was 
written by col. « Burr\^^^ [Mr. M.^JRae, No : that is not the questioi^ 
last put. The pretient question is/^ do you understand that part 
of the letter which i&i in cypher ?"] Very well. The gcntleniem 
idiarge that this letter coptains treasonable matter. [Mr. Hay. No 
jiuch tiung/j Then they, niu^t admit diat it contains no treasonably 
matter. Hence the letter is irrelevant, and forms no subject for 
picussion. ^ 

^ The rule 13, that you shall not make the witness answer a que^ 
tion which may tend to implicate him in moral or legal turpitude. 
The witness himself must bie the juilg^how far His answer may 
aiff^jct him : otherwise, if he yiras oUiged to answer, for the Court to 
judge of its tendency, he ^vpuld hi surrepdering his protection in die 
m^ans of securing it* It the «^swer ^hould tend to make tip a 
single link in the chain of testin^oit^y njecessaiy 'to involve him in 
, iiuspiciohi he Ijas a right to decline the answer. The link cannat, 
be perceived by the Judge to belong to the chain, without an expO: 
sure of eveiy other part of it. Ilie qjiestion culled from the Stats 
Trials was, *^ what profession are you of ?^ " T^e witness was a 
Roman Catholic Priest, and the answer would have subjected him 
io penalties.' The Cou^t could not know what the answef would 
be, or that it would affect the witness f but the wime&s knew that it 
ivouli His right, therefore, to decline the answer, if he tMtfgkl^ 
^t wpuld implicate him, was sustained, li^hat question coiild b^ 
on its face more harmless, than the one resisted by th^t witness ? 
\ If the pfesept question is answered, others mu^t be put, whid^ 
die witness cannot answer. His reason, or how he came to under- 
Stand that part of the letter which iss in cypher, bught tQ ,be put, it 
the one announced, is Gilb. L. of Bv. is4. Could he answer th^ 
^ question; and, shall he tell half the truth, and hay^ Jiis lips 
closed as to the other half I It were better that he sWulc^ tell th^ 
w^ole, thoujgh it were to inyolye hin in the prosecution widti coL 
Btirr. \'y, 

I know nothing of the contents of this letter. It may have be^Bj 
written, for aught lluiow^ by some young aniWous intriguet f$ 
\ - bia mistrial. ^ ■ -'"•■'" 



\ Behrt I get down^ I yn^ beg leav^ '<3f the gwidefnen, i«rheif 
^cy offer a paper for any pufppjse, to lodge it with the Clerk. W^ 
<Jo not wish again to pre$j» i;^n tfee Court to rale such a measure 
mtho\it ^ecessiQr ;. bvrt> heretpforcy we have been prevented frorn 
getting ti sii|;ht cjj any paper, iintil^e ijgioment of disqi§sipn ; and, 
pieui not wiiiJi<;>Vit dilicujty/ , , * 

Mr. WiixiAM?* I will' noWf Sir, beg leave to pjpoduce ' some 
authorities, tp ?hew, lstr-Ttha|;a wrtnes? is not bound to answer 
jmy que9)$Qi]| tt^t Slight tend to criminate himself; Sd-f-that a , 
^ritness jy? to be himself judge of what testimony he wjU give^ an4 
^^t the Couit for hina. The fir$t of the^e propositionjS is establkhr 
(tdin M*Natliy, pages 256-7?r8 ; and also in GiU"ney'j> trial of Lord 

G. Gordon. % 

, ^ ■-•■■» • 

Mtf HjkY. AH thin doctrine i^ admitted over and oyer .again j 
jmd, indeed^ I have said several time;s, that tlj^is fitness could not 
'Criminate himself^ let his answers be what they would* 
Pr Mr. WiLiliAnk* Well, Sir, if a witness cannot^ pr ought not 
to crin^inate himself, the second (Question is, in my opinion, aigr- 
juatively an^wered-rrthat he alone is the judge of what answer he 
ijritt give. This is my second proposition. The mle of law ber 
f fore read, from I)ouglass 592^ is-rr" That no man $ball be bound 
to aijfbnl evidence against himself. If he says he is interested, then 
lie affinns enough^ and the Court go no further.^* Now the i^casoi^ 
tiiis rule obtained, vras, that it was for the benefit of witnesses; He 
;can know what would be his answer to a question, but no other 
[person can* It is no matter how he Gi.r»ie to any certain know- 
ledge of a diing, if he says the answer might involve him in diffi- 
culdes which he would wish to avoid. 

But it may be said, that this wi^uld prevent 9, witness from giving 
testimony. " But here the answer is ready ; becanse no man, for 
^the good of the Commonwealth, ought to be forced to convict 
liimself* The witness is upon- oath : Suppose bis answer to be— 
** I cannot answer that question; because, if I do, it wffl convict 
[jiiyselfl'? Therefore, we may ju.sdy suppose he speaks the truth ; 
for, if he perjures hirhiself in one things he would in dnother ; aad, 
ithereforeyheis to be believed. Thisis the law in M*Nally^ 257 ; also 
in State trials. His own opinion is conlusive ; because, even if he 
was interested, he is incompetent to be a witness; and, nvanyxrases 
Occur, where interested persons are*prevented from giving testi- 
.mony.'" Again : There is a niaterial obligation to a witness stating 
iiis testimony; because, then any bye-stander might be an evi- 
dence against hiip* He is avowedly the only judge. We have a 
case in 1 Blackstone, 37, of a man of Oxford college ; where, al- 
diough it was a Corporation Library under the care of a man^ 
mat man was not, nor could be forced to furnish books against^ 
himself. And, there is no case to be found, where it did not lie 
in the breast of the man himselfl 

' . Mr. M AiiTiN.. . The answer. Sir, must be one of two things^ : 
I do, or do not know. Jf ow, be the answer which way soever it 
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mighty h Win, periiaptt, hy a circuitmui course of que^ionv, bs di^t 
covered that he was guilty of miBprision of Treason, tf a Treasoa 
Jiid exist. I understand that Mr. Willie has been announced at 
die Secretary of Col. Burr. Then, certainly Sir, if he knew of any 
iSiin^ CriminAl in the contents of the letter, he b answerable for it 
It is o&red here for die purpose of proving guilt, and a guilt whidi 
fnight he brought too closely upon the young man. Again, Sir j 
|his Mn Willie might, while w^tb Col Burr, have written twenqr 
letters for what we know ; and, as the Post-office has been put k 
ttquisttion, contrary to the laws of the country, there might many 
pf thefn come to light ; and, therefore, though this nugbt not, yet 
idlers might b^ brought agair%:: him. 

Mr. Hay. Is this lawful and proper^ Sir ? There is no cvi^ 
dence before the CoUrt, of those transactions alluded to by the gen* 
tleman. I hope the gendeman will not throw up these things. 
In order to afford him some satisfaction, if it be possible, upon thi9 
pubjept, I will tell him all the resulrof my enquiries. Tliis, letter 
was transmitted here by a Mr. Mimkin, who came here with Mr. 
Willie, It was attached to an affidavit of Judge Toubnan, and was 
forwarded ti> him by the Secretary o^ Louisiana* How he gQ( 
possession of it, I know not ; nor, do I care. It is wrong for gen- 
demen to talk about plundering the Post«office, without they can 
produce evidence to that effect. 

Mr. BoTTs. Why did not Gen. WiUdnson send it here with 
|he rest ? ' 

Mr; IUy. I do Eot know that Gen. Wilkinson ever knew any 

thing about it, or ever seen iti . i 

Mr. Martin. What now appears ? Why, that the letter is la 
the hands of the government, and they camiot tell how ! Nobody 
thinks that the gentleman himself did this act ; but, I will repeat^ 
•fliat the Po§t-Gffices have been violated. And, certainly Sir, when 
I see letters belonging to somebody else, with a Post-office ^m;'rk 
tipon them produced here, without shewing how they came into 
the hands of the government, it is a presi^motive proof of the vio^ 
Jation of^ the Post-office. I never will mince the matter. This 
gentleman might have written many letters in the same cyphci:^ 
which may have got into the liands of the government in the «am<> 
way ; and though, to be sure, they will not cdl upon him to decypha^ 
yet it may be, that some other person can do it ; and, in this warns 
^l the letters might become decyphered 5 and, of course, be evidence! 
against him. There can be no doubt but the witness might refuse 
to answer any questions about the letter, if there be any tlmig cri- 
minal in it ; but, will the gentleman undertake to say, ^ere is n<K 
thing criminal in it ? If so, we care nothing about it. But, Si% 
the witness is no lawyer, to know how far this letter inight cnmi^ 
Bate him, or into what danger it might involve him, if he shou^ 
answer such-questionsas Inight be put. Now, ifa witness is cafl< 
upon in Court, where no such excuse can be made, he is li^le to 1 

cpmputted.— ( 2 5tat« trials, 124 } «^a^ *rO i M^Nally, 3d7i 
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But in no case tibat I We ever met with, heis a CoM fpreeti tpeH* 
son to disclose what might tend to criminate him* 
. Some observ^ations were here dirown out, doubting the mannei' 
In wluch the letter came into the hands of the govenitnent* Xke 
Court recommended that gentlemen should argvte one point at ii 
jdme^ and not wander £rom the question* 

Mn M^Rae* Before I proceed to repljr to the obsetvatton^ tfiaK 
have just fallen, I must congratulate the gentlemen in the defenc^t 
the Court, and my fellow-citizens at Iai*ge, th^t Uie proceedings oi^ 
this enquiry, evinces most cleaifiy, that it is iK>t> our wish to withi» 
hold, in any manner, instance or occasion, any testimony from thf 
hecused ; or any means of diefending himself, in every way that hk ^ 

fair. It is formnate, indeed, for iiim, that this circumstance ha# 
occurred in the very way that it has ; a spectacle truly extraordinary 
indeed has been exhibited » for, the Court is not only Couxisel in h\» 
behalf, but Counsel employed by the wimesses themselves on the 
same side ; and the accused, not satisfied widi what the witnesses' 
Counsel could advance, have lent their talents to superadd every 
thing that could be adduced on the subject* Now, Sir, this although 
uncommon, meets my approbation ; as every thing will, which m^y 
Satisfy die accused th^ every thing is allowed to him-that is posti^i* , 
ble., 

I^have endeavored to discover any thing that is serious or weig^ 
ty in the obseivations made by those who ha^';e spoken ; but, I must ' 

declare my efforts to be imavailing. I nnd that my worthy friends 
cannot rest satisfied in any question or, point whatever, to adhere u» 
the question before the Court. I regret that this has utiiformly 
'^been the case* 1 beg leave to request them not to be axitinualljr 
inviting, through the medium of the Court, the attention of the peo- 
ple who assemble here ; aiid, indeed, draw their attention to sub« 
jects by no means to the purpose* Agreatpart oftlicc^servationa 
Were of this tendency ; while results and wild conjectures occiq>ied 
Replace of the rest, and the witness was left subject to timid i^e- 
flection* , 

Mr* Botts, instead of proceeding to discuss the question, has !»{<) 
(he Cpurt, diat if the letter is of an innocent nature in kself^ yet 
the most dreadful consequences might be expected to follow, if Mr* ' 
»WiBiedit>uld.even"again retread that territor}^ ; that he nught expect 
t to be thrown into the hold of some ship, where perhaps he might end 
his sufferings ; or else be transported to Washington, to take histriaL * 
jVhy, Sir, in my humble opinion, this has no bearing on the sub- 
ject ; it cannot be meant to affect the subject, but another pur* 
' pose. But^ |>erhaps, as -these observations were not properly appli- 
[ -^able, it is as improper that I should notice them ; and^ therefore, I 
diall pass, them by, only by asking wherein is any relevencyof hi» 
imarks to the case ? It is impossible for me to dbcovcr it ; and^ 4 
tot, in this same course, have all the qhestions been treated, which 
ive called fcr the attention pf the Court. Certainly no proceedings 
took place in that Territory, or conjectiA-es (void ofibuodatiw) 
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totijccturcs of how we came 1>y this letter, are equally 
He ha?; spoken ivith the same kuid of conSdencc, and as void of 
foundation, respecting the pdst-mark, as he calls, it— (the figures 25^ 
Avhich appear on the outrfde of the letter). He, or some gentle- 
tnan^ the other day, said it was common for many country post- 
oiHces to ortiit the name of the office, and only place the figures to 
disignate the price of conveyance. Now, all this is mere conjiec- 
lare. On his part, whether tliis "is a post-office mark or not, he 
Icuows not: but, hp takes this, as he does every other opportimit}', 
to endOSvour to lessen die government in the eyes of die people, 
however unavailing may be his efforts. These figures might mean 
^ ifcomethin^very different from a post-office mark ; amd, as different 
from what he would wish them to be supposed to Ihean. By exa*- 
mining the cypher part of the letter, we may discovek- the figures 
25 ver>- often occur ; and, I must be permitted to presume, that 
the figures on the face^ and those on the back, have a significant 
meaning, as to the conveyance of it. But, in any event, there is no 
juroof that the letter was ever lodged in a post-office ; and, if it was, 
It would not relate to this question. 

Then, said Mr. Botts, the letter must be trasonable, or not; 
and, if not, it is irrelevent. Why, we all know this t but, suppose 
it is treasonable ? Ought not that fact. Sir, to be ascertained, if 
it be within our power to obtain it ? This is what we want to know ; 
but, whether it be «o o^- not, does not immediately appertain to this 
state of the c;a9e. At some future time, its application must, if 
possible, be discovere^d;^ when a Jury shall take cognizance of the 
case. ^ 

Mr. Botts also stated, that if the letter be material, then the wit- 
ness wijl subject himself to a prosecution : it fixes a critne on him, 
and he must be indicted. Now, Sir, this is assuming what is not 
proved, or probable. It must first be proved, that the letter is ma- 
terial ; and, then, that the witness wrote it, or caused it to be. writ- 
ten. If the \vitnes8 wrote it, although it should be a treasonabb 
letter, and he did not underst^d it, he committed no offence what- 
ever ; because, he was only made the ignorant agent of a man who 
dictated it to him, or for whom he copied it. He is not punishable 
under any law wh^teven The worst diat can be said is, that he 
ignorantly rendered service to an individual, as he thought, without 
intending any injury to the public ; and, therefore, no law can punish 
him. 

Mr. Botts has produced some authorities. The first he read, 
. was from Gilbert's Evid. 1 34 : But this case is not applicable, as 
h only relates to a doubtful witness. Now, was WiUie before a 
Jury, and it could be proved that he had withheld any testimony, he 
might read that authority, to act upon the credit of the witness. 
It was also contended by all the gentlemen,, that the witness was 
the only proper person to judge of any question that was propounded 



^1^ himv Tfee cific of Ryan^ a Romish i»i^st, tirfta brtught upS 
iThis i^an waa queatioQed by die Courts as to has .mode of procure 
a living^ He answered, that he was a Romtsh priest; but^ 
e Court retailed the questiod and answer, by informing him, 
(for they knei^ what he wa^)y that he heed toot exonerate himseif, 
aor si^ject himsdf to any doisabiUty^ , to whkh the custom Of thaf 
jppriod reiuiered thskt profession of persons. But thiis case was veiy 
di&reut frbm tibe pr^e^t* The Judges knew what he was ; and^ 
therefore, warmed him ag£unst it* In this case, the man ha3 to de« 
tide fot himsdf ; bui:, frosxt the natui^e of the questions, he cannot 
endangeir himself* 

I shall ateo notice, a reuark of Mr« Mardn's, and his reference 
Id State trials mA. Selkeld. , For what reason is a man ii^e to be 
^mmitted,. suppose he refused to g^Ve tesdniony I Because, Sir, 
he has a ktK>wledge di the circumstances attending the tase,'an<l 
fails to give the evidence^ He ia under oath to speak the truth 
according to the be^t of hia knowledge : failing to do which, the 
Court have power to commit.him. They commit him because he 
; has taken the oath ; and^ aftec he: has taken it^ for irefbung to an-^ 
'■■ Eiver. Snail he nOt be, longer under the pbw^r of the Court, but 
judge for himself, after he has taken,the oath I He is, Sir, under 
the power of the Court until the ^ts be disclosed, or until the o^tli 
be completed. Every man is obliged to give evidence in atoy case^ 
tmless die^efect upon himself) Or ins connection with the parties be 
ftuch, as; to disquaUfy hix|:i. Upon sikh declarations, the Gouit is 
induced to examine. They have a ngitt t& understand the founda-* 
• tion upon which he does pbject. If this be the case then, Sir, ie 
t^ts not with die witness to decide, Wkether \m evidence shall be 
^ven or not« I need not refer the Court to authorities, in order ta 
jsipxove thia ; because, every day^s experience proves thfe doctrine* 
'lihdeed^ I suppose the ^ gentlemen wiU not question th^ point.^-^ 
I then, when die Court have Aat right, it oUght to use it. Sup«^ 
pose^ iat instance^ a wittoess to be a pi^ssion^ character, an m« 
tomey at Law : He is. cdUed upon to give evidence in a pkrdculair 
case>: Suppofle he should state to the Gdmt, that he is a profes^ 
sional character, and could not give evidence*^— woidd not the Court' 
Inquire of him to declare, whether the matter sU: issue was deliver'^ 
ed to h|m: confidential as an Attorney, or odierwiae shew the grounal 
upon which he refused to answer^ The Coutt would not be satis** 
fied, diat he should judge^ whether it was of that confidential na«^ 
tttre so as to withhold testimony ; but req^iFe hilii to say, 4ipoa 
\ oath, wheliier it wa3 detivered to him as an Attorney, or as a pri- 
vate citizen* On thia ground, therefore, it is plain, that the €our(; 
wHl judge;of the excuse. The Supreme Coutt of theXJnited States^ 
decided this doctrine, as will be seen in 1 Cranch, ISf; s^din 
substance, in M^NaMy, 225. The latter wa^ a case of confession: 
made to a Boman priest, which he refused to rekt^, because it 
would subject him to. the disabilities of th^ law. The Courts on die 
reqiioning, agreed to omit the examination, because the witiwifi 
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would* criminate himself; but, it was a principle established bf 
them, tha$ it must so appear to the Courts otherwise no declaration 
wouldrbe attended to. Now apply this to the case of Willie. He 
declares, '* that he may criminate himself :" But fcoV ? Here is 
a question put to him : Do you understand this letter ? The 
iourt will see, that by answering either one way or the other, he 
cannot criminate himself. Suppose he answers " JVb"— the resuk 
would be evidently nugatory. But suppose he answers ". Tes^^^ \ 
would that answer itself critninate him f It would not, Sir, unlcsi ' 
there should be discovered an evident connection between this and 
some other question yet to be asked. Does that, in either evenltf 
firove that he had any connection with the writing of it ? It is pos« ; 
sible, Sir, that this key may have existed for a number of years ;. 
at least, a number of months ; and, that this young man, being 
upon terms of correspondence with the accused, may have acquired 
a knowledge of his C3rpher 3 but this knowledge could not crimmate 
him. Gendemen seem to take it for granted, that he Vi'iSl crimi- 
nate himself by liis answer.. I wish them to. shew, how he can, 
before they make the broad declaration. Well, Sir, if b^will not 
criminate himself, the United States are entided to the Benefit of 
his testimony. As to the mam doctrine of crimination, there is no 
difference.in our opinion: but, as to its application in this case, 

there is* . , 

Mr. Hat. This appears to me to be as fruidess a discussion as 
ever oceupied a Court ; and gendemien must excuse my expression 
of this my opinion of it. The subject of it is, however, extremely , 
important. > I believe the effects, of that paper will be very great ; !j 
and, to that apprehenuon, I ascribe the unexpected assiduity^d ' 
solicitude to keep it out of view. I know not its contents ; but, I 
wish to know thsm* In this, perhaps, they have the advantage of 
me \ and, from their information, they niay suppose there is 
something connected with that paper, which would prove to be in- j 
jurious to the cause of their client. Mr. Burr is represented by ' 
the Coimsel, as 2l persecuted^ innocent, man. I am then at liberty j 
to ask, and I will ask those whose doctrine that is, ^^ Why then 
does he shrink, from the subject f" Docs not innocence^ Sir, walk 
forth with erect attitude ; and, in the boldest defiance cA the malice ^ 
of its most inveterate enemies, rather court, than shun a ^iipAite 
examination ^ Yes, Sir ; .the contents of this paper would be dis- \ 
tegarded^l there Woidd be no fear of developement : eveiy species \ 
of evidence which malignity could invent, would be treated with * 
^ scorn : and, even widi the charge of Treason, standing before a j 
Gourt of Justice, he would defy the utmost efforts of his enemies, j 
I. apply to the feelings and understandings of every man who hears : 
nae, if this be not conclusive f 

Mr. Willie is brought here as a witness ; a paper is in the hands ' 
of the prosecutor ; and, the witness is asked, whether he knows the ^ 
naeani^gof that paper in part ? He will also be asked, whether he 
}^^% that this letter was writteu by Mr. Burr, or under his di- ' 
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tccttwi? Now, Sir, to these questions the Counsel- for Mr. Bult 
object. They tell the witness, that nO man is bound to accuse him* 
s^f ; said add, that no man is bound to answer any questions that 
may tend to criminate himself. Now the Court will observe, that 
there are no facts propounded to the witness to answer, which can 
have the most distant legal connectibn, or furnish any sort of ground" 
'fcr any futUre prosectution. This objection is, therefore, merely 
*o pnQvent the witness from giving evidence against a man accused 
i^ high crimes. ITie Court may suppose that he has some reason^ 
or is somehow qr other bound to secrecy : ' but the Court ought to 
know that reason. The Courty however, are called upon to cfecide 
tills point; and, when they do, they do it under the presumptic»i 
^t this man was concerned with Burr—- acted as lus. SiecretMy--* 
attended him always during his expedition-*-w:rote all his confident 
rial letters-r-and is deeply concerned in the whole scheme : Tlien 
the question will be, under all these views, whether these interro-r 
glories will subject him to all the^jenalties and prosecution of ao 
accomplice? "But no," say the gentle;men, ^* this is not the 
|>oint. Whether it will, or not have a tendency to criminate him- 
gelf, the €ourt coidd readily decide ; but, they have no right; 
Mt is to judge of diat himself; lest, sotnehow or other, in a way 
!Aat cannot even be discovered, but through various ramifications, 
jomc fibre might lead to a prosecution." How this may be,iti» 
impossible, I am sure, for me to discover. 

Sir, I must beg leave to refer you to the very book which ha$ 
jbeen quoted, (M^Nally, 256), where the great rule, die essence of 
0|ll the law on the subject is laid down. — ^'^ A witness shall hot an^ 
iMverany qiiestion which may oblige him to accuse hims^elf of any 
crim«" This is the law as ts^en from Hawkins, 609 : and,X 
piJl venture to §ay, that the gentleman (Mr. Martin), cannot pro- 
duce, notivjthstaiicling: his great researches, and long practice, one 
fiingle case where a witness- is not obliged to answer a question, if 
buch may tend to subject him to - a prosecution. But, Sir, the 
^swer to these questions will not subjectxhe man to a prosecution j 
pr, in the most remote way, to any species of danger* 
i i will ^oiake a rems^rk as to. a case in State Trials,, ^' that a man U 
hot bound to calumniate himself.". Several eases are related m 
iMlNally, 256-7, on this subject. Now, Sir, tjie principle ckter- 
IDained in State Trials, is thi^i That where a witness is ask^^d ^ 
Question which has no relation to the case, and the answer to that 
piestion might degrade him in the. eyes of otherg^ he is jipt bound 
lo answer it. It will be found that the questions were totally un-» 
tonnected with the'prosecution v and, that the object then* was only 
jto degrade a witness in the eyes of tbo Court or Jury, that no cre-r 
Kt might be given to him ; or, that if an accused person, his cha^ 
tacter should be blackened by former grimes, or unfounded char^ 
gee. These authorities have no bearing whatever upon the case. 

I must nqvf call upon the gentleman to tell me, how answers ta 
^fepise interrogatorits can possibly be Jhe^subjept of a prosecution? 
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We do ik>t, iKnr do we meiti to vsk ium how lie cai^ 
tents of this letter, if he 9ay9 he dpe« icnow it ; aor, do we^eait 
to ask him, how he knows this to be written or dictated by Mr«, 
Burr. No, Sir ; these are fair questions^ and fermed parpo6«ly tb 
avoid implicating die witness ; but formed, sq as to I^kI as, if 

rwsible, to the truth. Supposing the letter to contain ^ilt, (as 
have no doubt whatever but it doe^), and he knew the wh<de of 
it, there could no harm come to him, if H was noft trseasonabk. 
To be sure, if it was a treasonable letter, and he knew it^ his crinw 
would amount to pnisprision of treason ; and, to a^id thi«, we cap- 
tiously pot the questions* it is fiot whether he copied it; fbrwhiate- 
met w€f DAay believe about that, we do not want hitn to cotnfiRisL- 
Here, Sir, we stop; and, most probably, sbail not ask another 
question* 

But d^e gentleman says, **the Court are not to judge,^ Thtl 
quesdon theifi i$, whether evidi^ice is, or is not to be car|*i6d be«j 
£ore a Court, is to be decided by die Cou^sOr by the withess ? I am' 
^l^onderfuSy surprized, I must confess. Sir 'at hearing this novel 
doctrine* And yet it is spoken with as much confidence, as thougljj 
it could Qot be answered ; and with as much zeal, as* though iti 
was of vast importance. But, Sir, where is their au^iority ? This 
ipoutt has hitl^rto failed to find it out ; for, it amounts to a doc« 
trine diametrically opposite to every usage or practice here« TTii^ 
doctrine would intimi<i^tQ pyery man ; and, lead him to say^ that 
lie would not g^ye hrs evidence fairly and fully, because he would! 
think it possibly me^A/, in sqtne way pr other,operate against himsell 
If this is a rulp, why is it cojximon for a Court to possess so nmickj 
politeness towaids witnesses ?' Few no liiatter Vfh^x bis 6bjectio!i| 
might be, you are not to know the circumstances: it is enou^ that] 
he chooses tp refuse giving testmony. If, Sir^ a precedent of al 
decision in favour of diis principle should be found, I was going! 
to declare, that I would never agaii) qplen my lips in a Court m, 
Justice, because I should have Uttle hop^^ indeed dF success to pro^ 
faote the cause of justice. 

Really, Sir, I djd expect that somediing like authority woidl 
fiave been produced, to shew that it was 3|e witness himself waa 
to judge* Reference was made, to support ^his principle, M 
Mn Williams, to Douglass, 592. But, in my opinion, he might 
ai9 well have quoted that authority, to prove any proposition what<^ 
ever, howeyet distinct from the motion, that could fjpter into ^ 
human ptiind. Goosely^s case was also quoted ; but, 'I must say;' 
that if it had been as 3tated by ]^r. Wickham, it woidd not bavebea 
regarded as proper evidence, f he Court would Imve passed it by, 
ins they passed by the case of Cooper the other day-^^is i\ir>/tto: 
case. A written report was produced in this Court, resp^ectmg t 
answers to be given by an accomplice." In that case, fcdge-Ire-j 
dell decided, that he was not bound to answer. Now^ ^if , let '4 
be recollected, that the Court did this, and hot merely '^pbn the 

^gementitf the witness* There is oaljr one ^[uesticai wl^cE look 
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amy tklllg JSkc their fldctrinc ; iand that fe, iM^NaJly, 414, Thfe 
it the case of the Sicimish priest. There the Court said, " you need 
not atis*^rier ifee cfcit^otir^t may crimii^te yourself.'* But diis 
does ikM: co^e to the point. 

The reason given by Mr. Williadttis, \thy the Court should not 
judje, wis, tfiat the answer itself must first be given, in ordfer for 
file Court to knpivr how to decide. Sir, the question need not be 
fkitby die Court : the Court Bjejed not know the rcs^son ; but, diey 
IK&ay di^Q^er^ or enquire enough, into the situation of the case ; and 
they will acquire sufficient understanding of it, to know ♦the result 
tiiat will be produced. They cm cease pressing for an answer, 
Wh^iever mey find it probate that the witness will be^ going too 
fer i and d^us, ] presume it was, in the several cases adduced, 
Mr. \yillianis cpjisjd^rp it in the same view, as where j^ person is 
intfereferted %i a ijijit j and, therefore, his testimony is rendered 
wtong. 'I believe it i§ law respecting an interested person. And 
why is he not^rmitted to give evidence, if he says that he believes 
himself to be intereste4 • Why the objection is niade, because the 
^ittiesis tias a bias in his niind. But here the witness does not ob- 
ject to his owti cotaipetency : he flams the privilege. Then, sure? 
iy, the Court must,. and they sire bound to enquire, why he claims 
lhi» pfrivifege. They must thei^ be satisfied that it is so, or they 
will compel hifm to answer. Mr. Botts says, it may criminate 
him ; and, therefore, he is not bound to answer : and, if it Would 
^ nol tend to criminate him, it would bp irreleyerit. Now, Sir, we 
do not pretend to know as to its cripf}iuation ; but, we want tq 
^now what is in the letter. We believe that he can tell us what 
it eofjitains ; but, we shall Aot presume, aftef he has answered one 
i^ites^on, to ask him to transcribe it, lest it tpight criminate him. 
We are, however, in hopes to obtain a tranglation of it : and, we 
cannot believe it to be irrelevant. 

We have heard much. Sir, about the plunder qf the post-office. 
It tj^igjtt be the case, for what I know ; but, I thiqV gentlemen 
shodd be able to prove it, before they talk 'so n^ucli about it. 
Could f not, jrvith as much propriety, tsdk about plundering a City^^^ 
^ttiftg at its Arsenal— and plundering its Bank. Knowii^g Jr, howt 
aver, to have nothing to do with the business in this shape, mo^e 
^fhan the other has, I will not do it; but, the time may come> 
Vhen th;ls wil^ call for our serious scrutiny. Who, Sir, has copi- 
mitted this plunder? lliey ttdk in very ambiguous terms, ^d 
ipcatter their unekplained hiijits all round them among the people ; 
that, if they c^ptiot convince them, they may mislead them. Some^ 
jtimes thesfe ambiguities are! meant to operate against the President^ 
,wlfO knows nothing at all about this letter: Sometimes against 
/Genw \5^fcin»on ; and, sometimes against a cettain. Judge, before 
^whomihe deposition was taken. For my part, I do not know 
that ever this letter • was hi apost-olRce; and, nobody here can 
ten whether it was or'not. -But, suppose it was there ; the post- 
TOster, «i5pcctin2 that it related to some- treasonable design, sent 
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from one traitor to ttiother^ might give it to the Magistrate^ or 
perhaps to the Commander in Chief of the Army. Do you call 
this plunder, Sir ? If this was done by design, I must say it was 
an honest design. Sir ; ought iiot a letter to be intero^ed, when 
the welfare of a whole nation is at stake ? Is this tli^ time, when 
Treason stalks abroad in the country, or therjc are evident appre- 
hensions of its approach, for men to act squeamishly, for fear some 
keen-eyed lawyer should be obseri'ant, and bring the affair into a 
Court .'' We know that desperate researches are necessary, when 
desperate treasons are on foot. 

An answer to Mr. Martin, and I will have done. He was 
pleased to introduce an authority, expressly for the purpose of 
I proving, that a Court will compel witnesses to be sworn, but not to 
answer. I hope I did no,t vmderstand the eendeman. 

Judge Marshal said, that the observation was, if he was cor- 
rect, that there were many cases where Courts committed perscmrf 
for not answering f but, if the Court permitted, it shouldiiot cri* 
minate. 

Mr. Hay. I will venture to say, that wherever there was a 
refusal to answer a question that was a proper question, he was 
committed at the moment. Every Court will do this on the spot. 
Then, Sir, for what purpose is the observation made. The ques- 
tions we have proposed, are proper questions. If they say that 
rfiey ought not to be answered, it certainly is incumbent, on them to 
shew it. But, at any rate, I think it to be a clear principle — tluit 
it is the Court, and not the witness nor the Bar that is tq decide, 

Mr. Wirt. This question has been discussed so much at 
length, that but litde remains for me tp advance. I shall, there-f 
fore, jcudeavour not to retread the ground my friends have gone - 
•ver, nor darken their arguments by mine. The Counsel have 
travelled jinto a multiplicity of laws and precedents, antient and, 
modern; point after point has. been raised, until the gendemen 
have really (directed a perfect chevaitx defrize on the stream of pos-* 
ftibilit}' ; aji^d, so ardendy have they exerted themselves, that they 
f eem to determine it to be right, to get the prisoner off, at all events. 
But, Sir, if they wish to wipe away the blot fix)m his escutcheon^ 
this is not fee time, nor the mode to effect that desirable work;, 
but, the lime is, when the' evidence is heard, and by a fair exposi-. 
tion of the testimony. 

Sir, in this case, diere is no evidence that Willie is an accom-i 
plice : it is merely an assumed position on the othe^r sidie— and 
assumed for the purpose of strengthening their objection to his be-, 
jng heard as an evidence. But, Sir, I will go to prove, that evea 
an accomplice is a competent witness i for " if no accomplices were 
f to be admitted at wimesses, it would be difficult to iconvict the 

greatest offender.** — 2 Hawkins, 608 ; M'Nally, 193-4 : referring 
to Keeling, 18 — ^and Gilbert, 122: in all which, we have thatdoc-v . 
trine amplified. I may safely, dien, assume the position, that, 
"aa accomplice is a competent witness ; and, on the very points^ 
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in which he was an'accomplice. And wjierc is the tise of feis be* 
ing a witness, if he is not to be- interrogated t It had better be 
said, that he should not te a witness j for^ the principle, of itself 
will be of no use^ if we are not to carry it into effect when it is 
wanted. It would be a nonentity, in fact* 

' But, Sir, I shall now proceed to state, that if this man is a com- 
petent witness^ he is bound to share some legal principle — some 
i>rincipl& of law^ — -which (as a learned Judge says), ** is as dear a* 
ight itself." Else he cannot be excused from answering interro- 
gatories, which are proper in their nature, and pointed in their ap- 
plication. See M'Nally^ 247, and 253-4-5. The gentlemen now 
sdv, diat the witness is exempt from answering by positive law, un- 
der the circumstances mentioned in Hawkins, ch. 46, s^ec. 20, p» 
609 — '^ No witness shall be obliged to auswer questions which may 
accuse himself of a crime*" iThis is copied in M*Nally ; and, as 
ail the gendemcn have depended upon ity it may be worthy of a 
little nodce. Sir, if the answer would ^lake him necessarily accuse 
himself of a crime, we »admrt that he would not be bound %o an- 
swer to his o\v«i conv iction ; but he is bound to answer, either af- 
firmatively or negatively, where there* would be no proof of the 
conimission of guilt in himself. But here the gentlemen have 
bound it up to a narrow rule indeed, by rendering the principle so 
vague, that there is no. designating it. In what situation have 
they placed it ? They say that, if it tends to criminate, the wit- 
ness shaUjiot be t>Qundto answer. Tend: What do gendemcn 
mean by this word ? How near, or far removed, of wherein is this 
tendency to be found ? I demand the rule for this uncertain term : 
I demand its de(inition« , Is it without ' bounds ? If so, it is al- 
mighty indeed, and it will be in vain for us to attempt its disco- 
very. N0W5 suppose I was to ask this man, whether he knew Mr. 
Burr ? He would tell me, by thi^ doctrine, that he would not an- . 
swer me, because it might tend! to implicate him in some distant 
way, by the tendency of other answers which he might be called 
upon to give. But, Sir, I will say, that if I ask him a question 
Which in itself is not, immediately improper, he is bound to answer 
me ; although odier questions going beyond it, would tend to, and 
would indeed criminate him : until those questions should come 
that would criminate him, he is not to stop answering. Well,' 
then, he is a competent witness, although he is an accomplice. And, 
besides, it has been proved^ that the law limits the enquiry to the 
question in dispute ; and hence our opponents who have produced 
such numerous cases where irrelevant questions have been asked^ 
have taken the precedents upon wrong ground, when they at- 
tempted to prove their doctrine. ' 

What arisahe questions to be asked, then ; and, what must the 
answers lead to ? The questions are, Ist-^Do you understand thflj 
contents of that letter ? 2nd-«-Was this letter written by the hand, 
or direction of Aaron Burr ? No^v, Sir, suppose he says " No," 
j©c " Yes^" ta these questions— -doe* that criminate hiia? Cer* 
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tainly, if we gd oh utidtily m qae9tLoning, tHonsf Court t^tH 8t6|i Hi^ 
But gentlemen go on with ail the face of fairness in the case, a^. 
though we were to ask every species of 9uesdon which npiaf have a. 
deletoiqus tendency-rrranticipating and a&jivuning aH our gcouad for 
us : aod, in idea, (for that is all they can do\ pointing out wlra& 
ihe cont^ats of this letter are. But^ Sir, I repeat4 thai no anittr^r 
which he coukl give ta this question, woidd ciia^Qate: bkm It: 
would require m^ay otl^r links to make this chaiG^ ', that is, to UncL 
Mr. Willie*. Now, Sir, doe&not this g^ssary of the gendbxneak 
go to the entire subversion of every principle of propriety and ra« 
tionality f What k the use of asccrmndices being witoesfiei at aQ^^ 
if it be not to discover crimes, and fix them on their pecpetrsH" 
tors? , 

I will state anotbet pofiitioiu Suppose Mn Willie waa, wheOt 
he was examined here.ai^ a witness^ to say, ^^lam guilty ^ffisascm*^ 
Or, suppose we were to put the question to him, and he was to uae^ 
these words, even upon his oath--««I will say, that even thb could 
tiot be evidence against him* I have aotiiority for this : that whegp^: 
ft witness, on a trial for Treason, has a quesdonof this natuce pttt^ 
ad>out himself, and he confes^s the treasonable aet,. it earmot be 
brought against him, because it is not voluntarily made, hut c(»nk* 
pelled by the process of the Court. Now, this wiould not besiKii: 
a confession as though he were to come voluntarity inbo Caurt| be* 
"Cause it is in answer to the Court* 

I am really surpri^ed,^ that a. gentleman of Mr. Msotin^ extea*^ 
i^lve learning) had not adduced a single caae which had touched that 
part of the point in. question. All the authorities quoted, have beeo^ 
extraneou$ to the point, and not at sdl connected widi it. Mo9$ 
A^m rehiies to defatnation, which very much differs. Turn. 
M^NaBy, 256, and see whether he austains. his: rub upon thosa 
principles* Did any of the books prove the attachatent to the issue, 
where the prisoners were involved* The Earl of ^haltesbui^^ 
case, Oats's case, the Roman Catholic case, nor any of tiieni^ 
touched the crime of the prisoners; but, the decisions only went* 
to their credit, that it shoiild not be blasted by his own confession dS 
extraneous crimes* The case of Chriato^er Love, lor High 
Treason, 2 State Trials, 123, was qiKHed by Mr. Martin* Here 
every witness summoned against him was an accomplice, until tUs 
man, Jackson, came upon the carpet : And, what appeared to b^ 
his motive ? I'he man refused to answer, and he was imprisoned- 
[Mr. Wirt read the case and argtimenta at length.] Now, Sir^ 
the enquiry will come before you, whether he was impriBoned be- 
cause he would DOt swear; or, whether it was not, because^ he re« 
fi)sed to give evidence f It was hot for the mere infDrmaltty cC 
not swearing. Would it not be frivokan to see a man bound to 
take an oath, and afterwards not be bound to ^e a sin^e answer £ 
This man would not be sworn, because it would be useless, as he 
wtis determined not to give evidence against the prisotier ; and, his 
religious^ would rather have suffered deaih, than to |^vc his aki 



A 



run 



(d^fitdd the dta& <5t dtibtii^t^ -vfho lie beU^ved to be ih a ^Md 
ieaase^ 

I tmsti Sir, that Iktle tiecd he iiaid, t6 convinee the Court ot 
^ei«nportsUit. tendency of this letter ; that they t\riU order the man 
faito Court; and^ that they will make him atoswet the questions 
which we have suggested^ as our desh^ to propound to hiib; 0£ 
what avail wiU'diis myiiterious letter be to us, if we are pteVehted 
from the only hieans of knowing what it is ? We Want to send the 
fetter up to the Grand Jury^ as an article which, w^ con8ider4 will 
strengthen the prosecution : And^ surely, the Coty-t will not in* 
terfere^ td prevent justice beiiig done, whether for^ or agsdnst the 
accused f i am sure it will not^ It cannot be tontended^ t^t it 
is of no use ; although, to be sure, it is so in its present state. 
Buti Sir, we S.6 not want it to go, until we prove it to be the off- 
spring of this very man— the prisoner. We want to give it the» 
dignity of chanicter it merits : we .wisbthe whole transaction to ap* 
pear : and, we ^rust, the Court will lend that sdd^ which their ex^ 
aited situation ailbrcls^ towards the deVelopement of fkcts relating 
totiie charge against the prisoner* 

Mr* Martii». I irt^e^ may it please your Honors, tib make 
some observations on the arguments and authorities adduced bjr 
Ae gentleman last i^fc He begins by ridiculing tke great num- 
ber of law-points which we have produced^more thah ever wasi 
known in any case. I can ansWi^r Wm^ pnly by saying, that it 
weli might be so ; because, in the whole history of jurisprudence^ 
there mver was a cause caitied on in the sime manner ; and, there-* 
fi>re9 we are obliged to arm ourselves at all points* Hesays, thej^ 
have a right to ci^oduct the cause as they please* And, are we not 
,to be prepared to meet it^ with means in our hands, while all the 
mean;^ p£ government are s^nst us ; and, who have industriously - 
searched ^ ofer the tJnited States for witnesses a^unstus ? But^ 
&X% it is not a question of Coh Burr'^ proposing, that is now t^oa^ 
^d^rii^ i it is'the witnesses own claihii He claims the exempd(»i 
from answering to his injury, as his privilege^^MQOjt rei^ctitig Mr^ 
tiurr at aU: and, if he employs Counsel^ it dearly snews, he is 
satisfied that there may he danger to himself* At one time, ^ geni* 
demen think it extraordinary, £at Mr. Burr's Counsel should take 
up the cause of this young man. . They also think, it esttraordinaiy, 
because the man procta*eg Counsel to save his^ own life f Now, we 
shcMiid think, that he haS; every reason ilk the world to emi^oy 
Counsel,; to warn him from impending dangers* ^ 

£Mr- M* here recurred to the case of Calknder, whcire a witness 
elainied the privilege of Counsel, in order to prove, that it was a 
received doctrine in this Court, 9Ik| by one of the gentlemen h^* 
self.] \ . * 

The last gentletcian ha^ said much about, accomplices being eom« 
petent witnesses; He produced 2 Haw'kms', £08. There can be 
no .doubt of this. Sin In every one of the^e cases, the fMfftol 
^ame f^rw^pd volunt^irily to confess his own guilt, in cnrder to shew 

JD2 ^^^ 



r 



^ guik of tlie' pnn^paL And, the reason of such a princifde or 
law, i« evident \ because^ if it was not so, traitors would often es* 
aq>ew There is no doubrof every o6e of thete volunteer accoia- 
]^ice9, erirabtttftng hiailself ; though^ strictly speaking, he shall^ no^ 
afuffer for, it. But^ sf^s he, if the ^^om{)lice h a conpetenl wit-* 
fiess, should he not be eaiaimfifed as to the crime committed ia 
^hi[ch he hioftsdf was engaged i Yes, he $hoUldy because hn 
hsA, thrown himsdf iipon bii country* He odanes forwarel 
tp prove idl the gtiHi, acknowiedgiQg Mb own: trhereby tuai 
own ^iitlinaHty b greatly lessened, and no punishment is idfficted* 
1^ was said, that if sin accomplice, being a competent witness| 
should.be compelled to give evidence, he must shew hitnself pnvi-r 
l^ged frcMU oo^iivtctidn by law. Why, Sir, these are the vety pei^ 
sons tfa^t are esicepted from conviction. Bnt^ on aasy ero^nd whatfA 
over, they are 9ecttre4 by that received mamm of me law^^^'^ali 
^ no man is obliged tei answer such quesuona^ as may oon^t hm^ 
self." 

Mu Winr evphuned. His position was, tfiat accoini^ced ai^ 
competent witnesses : but, it was not the codfession that gave thent 
the denomination of competent :. it wa9 theif- knowledgli of the 
^ts which forined the guilt } andy eiaception to them ^ e^deace^ 
was. only made^ where 6ther tesUmdny, whick woidd go aft far imb 
the ifactsy waK given* 

: Mtf M^^RTiifw I meant to stale thie. gentleraan^s argumentcai)^ 
4idly. Sir;, t Tay it down a» a sound principle of hrw^ that if sat 
accoifipliee confesses his guili in Court, he qimiot retract thai ooii^ 
fession. BCit, if that confession is made, eveii before wkneasesv 
9Ut of Court, ht may deny it i and, he cannot be caBed upon as il 
Witness ag^itnst any other person, so as to convict hbnseifh And^ 
therefore, the only coinpetent acoomplioe to g|ive evidence,, is a vo«* 
lunHuy one ; and,, not one w1k> is caUjed i^xm^ agmiot hi^ inelina-* 
t]6f)Sv to give tclstimoi^« 

: The case tif.Chi^ifitcfphei: Ldye, was introduced^ and read at 
ien|;th by Mtk Wirt ; but, I am at a loss to Imow what fer^ excepit 
H was to ^ve a lipecimen of the.coarseness cf the language of tjbo^ 
(days, , and the insCdts that were sufibred to pervade a Court of Jtts^ 
lice. iUi that I cOiidd make c^f the whole of il, was, that a man re^ 
fused to swear, and that he was comimtted. But^ the ^entktnan 
laaid, he wal^ Committed for not giving testimomr. Be it whati it 
itnaj^, ^ia3e.ckabe inthStt, no rdatipn tathis. ^t^certttiiiy^ die 
^stimony of a witness, is >i4at is aiwaj^ wanted } for, itcteben^ 
ia^^hetion, to see1»mkdJilerely kiss the book. , 
. In referchce.to a position laid down by Mr. Wnrt^ that> if Wilfie 
I0ra^ to Qonie jb^rward^ and ebidRess treasons upon beh^x qiils^onefi 
ill Cou^t, he could not be indicted, because it was a volun^rjf dfm*^ 
feswion^ Mr. Havtmreiferml to Lord Audiey^a^case^ as s»^lar* 
To besurei he said, the Cp^hlsil on the other side, had proyided 
ibmBclves with tw^> atthigd t» their bdw i and) an tJNy flattered 



^afir«*il, th(ey would not get a seat in eidfcr. - 

I rep«nt to the gerrtUmen, Aat jta tt»» boslneiisto $h«w,if 
Z,7T'^'^^^^t <^e'*he»« a wLews, has feeen asW a due^tioti, 
"Id the Court have called upon him ity esplain a sMerpoht J 
*w «vidence that would crim&ate hiaftelf. Whta g&tJettieti da 
«dv»ftte wich aoetriaes, We may with co»Sdenee demand attflwrw 

■wieSi'' .'■'■■■ ^ ^ • 

^^M».^Martift then suggested to ^ Court, that as he had gbn* 
««rouj|h irfth th6 lawon the subject, andas It was bast .4 o'clock; 
m arfjawnmeni Wjould be acceptable', and, to-niorr6w tnOraW 

^S!f*7r '"*'^*' ^ ^^^ observations ki cottclusfew of his arBUteeaii ^ 
,»mCourtadjo(|raedaccordhigly, ,' ■ 
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A nT'li*^' ** *® opening <rf the Court, observed, Ait agreafc 
aeai had teen said about plundering i,{ post-offiteS ; and, it tm exi 
|>res»Iyju*d strongly declSMred, Aat this letter had been taken im- 
F^ororly, if Qot fefonioua^, out of some post-dfice, This wHs e%'i; 
dentiy done, with a view to affect Geo. Wilkinson ; and, at least 
tojinSpwate, that he was at *e head of it, In ordw to affoid somfe 
ftght upon this subject of eorijec^e, he would read a note, whicli 
tie i|ad this morn|n§ re««ived iiptw Ihe sutij^, ' 93 fpllow* i-^ ' 

"^'ffkhmetuf, tm June, lion * 

"The letter addressed to Wmbirni, was cfefiveted to xne by 

Oiarlos Pattoh,ofthehou?5eof ' Meeker, WiHiamson and Patton^ 

;1^eMr-Orleans ; and, he inforrped me, \vas transmitted in the in? 

doft^d enyelope.** ' .i , . 

y ♦* Re^pectfuJIy, I am, Sir^ 

'^ Your obedient servant, 

' ** lAMES WiLKltJSON.*^ 
^^GeoroF Hay, Esq.'* 

Mn Martin proceeded. The question Is, whether the wit- 
ness is UGt the 3ple judgfe or what answers may criminate himself 
I have endeavoured to shew the Court, that theila^v makes him the 
judge in this cape ;. and, if jt wa^ not so, it would be nugatory to 
make a propositioji that he is hot bound to Answer, Tfie Attorney 
chai-ged U3 witKtraveUing out of the Co^irt^ k discussing the ques^ 
tion ; but, wha^ wxis called traveDirig out of Court, irrelevency, &€• 
Was as it respects this fetter, X wish he had fbllowM the Idea he : 
ga>'e to us; for, direcjtly, if'e find him saying, what effect this 
tmd that would have upon the public: and, 5ie gentlenxan who 
?poke next, followed the same course — «aying, thjtf w^e were not 
a;Ware of the effect that would be wrought upoji ithe public mind, by 
our shrinking from the disclosure/of this fetter^ Sir, was thia 
»eaot a^ cewcil to us? (kijid/^^i»du%cntftiend,> or, was it ^^ 
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Mdier me»t to im^iesa upon die^ public mni^ whtt 
lis to avoid, with there Qym inferences, m of4er to prevent tot 
dient from having a fair trial i Han he not been held up, through 
the medium of d^new3*paper», and io ^» Cpurt, as a trntcMTxto 
tdie United States i Has no| a Court of Justice been deoiouhced, 
for doing Juctide to his cause f Have not a Grttood Juiy, aiid a 
y etit J\iiy, beep denounced ? Has it not been prociai|(ncd alcrud, 
riiat if the Court of Justice should AOt ^ne and imprison him to the 
iull exteht of the law, ( if a verdict shp^ld be found ht ws^m^r 
nor)| they would be niarked ?* Have they not denovmced the 
Attornies, an4 said they wpidd be aubj^t to pbpular derision, (or 
taking up his caMjse I |iave not all these things, and inore, ap* 

E eared in public prints ? Indeed, d^ey hstve already even coovtcted 
im ; and, what for, but to prevent a ifair trial, w^ere oaore than 
im Ufe^TThis fame-rAnd hi^ houQuy are at stake i Sir ; dpea liot 
the law^ (doesnot every principle of humanity, teach us, that we*are 
;pot to denounce, but to presume him, as w;ell as dyery other man to 
be innocent, undl his ^ilt shaU be i^a4e manifest through the pror 
|>er prgaijs of the la^ ? Why, then, at jthis time, impress the pub- 
lie wim his giiilt I I atloif , Sir, that the llnited States ought tp 
get, by every fair and honourable means, sdl evidence, they can • 
jsmd, I admit also, that wi^en 9 Qrajnd Jury have found an indict? 
menty it is the incun^bent ^%kt^ of tt^ Attorney of the ynite^ 
States, when it comes before the Court ^d a Petit Juiy, to enforce 
his guilt md criminality «};» m^eh as he possibly can ; and^ to use 
jaU ^at zeal and tala^ts, which he is 90 capable of. But, surdy, 
in diis stage of tiie business,' ought he not to be governed bv those 
|)rinci^e!& of justice, which sayrrrthat, while gmit oug^ to W dia- 
icover^d and punished, innocex^ce should obt^dn liu^r claim ^ , Would 
it hot. Sir, be mor<^ conducive to the purposes of justice, that a 
ffuilty man i^uld escape, idiaa that an innocent man should su/* 
?er ? The jjentlen^en have declared, ^t diis letter is of niat»iid 
^consequence tq diem« Now, upon its investigation, it must coc^ 
tain something criminal ; or, if it does not^ then it can be of no 
tise ; an4, if it dqe^y is there not a probabiUty that this may be af r 
fectedi If lie knows what it is, therefore, he mwst he the best 
Judge of the propriejty of answering upon his o\vn safety. Now, s|s 
to its r^evency^ pt which we heard sonie rema|"ks ; and, among 
the rest, jhe presumpti<w drawn, that it must be materia, hy dW 
being ^ aaxib^s to withhold it, I consider tq be the most pjc- 
traorci^i^ary i^^^^;ument evfcr produqed before a Coqrt J Here is a 
jpaper/uQt a siiigle word of which is pKPtend^d to be understood by 
the Attorney ; and, I am svife, it is not fay us* We do not, ani^ 
they say, they do not.understaiul it-rrmni, yet, we have been-twp 
px three days Rebating sibput it' Suppose, Sir, this letter had 
|>een altogedier written in a foreign language, what would be the 
procedure in Ae case, then? Why, they mUst get it translated : 
An4t by^whpm ? I contend, that a Court of Justice cannot .call 

r^^ a Wftaess, under his o^th as a witness, to decvpher or t^ap^r 



J 



^tesp^ it* • ' A ^ ttaittlafer 'mtnt be sl^rdnt spedaBf ' for thai purpose: . 
^and, I kncMxr of no power upo^ earthy nvh^re a Court caa compel z 
|>erson to be swdm as a ^anslalbr ; but, any gentleman may doi 
ifvhe pleases* 'Mr. Hay says,, iie believes Dr. Bollman can trans- 
late k. ft m^ be so, or it may ndt;^ for What I know : Btit^ |his 
I know, that he canilot be compelled to do it, . 

"The gendeman has contended for a distinction, in cases where 
a witness. ma^, or may not be compelled to answer questions pro- 
jwsedby a Court. He has said, that, if tKe question proposed, is 
to tlie point kt issue, ibcn he may be compdled to answer ; and 
,ifit is not "^really tab the point in issuey he can refuse. But, 
Sir, I can tcU thiem, there is no difference. 1)6 they want aUtho^ 
jrity f That wa» discussed in the impeachment of Judge Chase : ' 
md, we*riad in M^Nally, p. 2, that " no evidence ouc:ht to be ad- 
mitted on any pbint, but to i^hich the issue is joined.'^ Peake, p. 
3, has the same 'doctrine. ; It is a rule of the laws of evideitee, that 
-all evidence must be opened to the Court, that the Court may 
judge ti^ther it is important to the fesue ; and, therefore, it is a 
necessary result^- that, if it is not important to the issue, a person 
cannot be compelled to answer. In HargraveVindex, there is this 
xiodtrine laid down : — ^^ A witness need not answer any question 
ihat does not tend to the issue : but, if the question does lesid..to 
Ae issue, and it would criminate the person if he were to answeiv 
then he i^ not bound to anarwer, to' criwditate himself." Again! 
*' A witness n^ed not answer any question that tends to make him 
accuse himself, and siAject himself to a penalty." Thus, we find, 
^e very tendency may hjs a ground fo)rrt(n^ 

Mr. Wirt and Mr. Hay rose, to enquire where this case was? 

Mr. Martin answered,^ in Hargrave's index," which was a very 
luminous oQe^ and, an au^ority which could not be denied. Mr. 
M. rei^d largely the arguments in Ae case of Smith and Ogden, 
and the (pinion of Judge Edwards upon the point ; in which th^ft 
jpentleman «aid,r that Ae witness was not obliged to ansiver any 
qucadon that might tend to criminate himself. It was true, thi 
Ae Court decided that Mr, Ogden was not obliged to answer ; but^ 
ihc doctrine CQnt;ende4 fcr, is f^trongly marked as to the'witti^ss's 
£tompeteney tp judge. So in the case of Goosfely, as i^eported by 
Mr. M'Caul, Judge Iredell expressed Ae same opinion. M ' NaDyv 
258 ; juid. Term Reports, 440, were referred to, to ptove^ Aat a 
man nrig^t be obliged to answer questions, which eveii might tend 
to hold him up to obliquy and reproach. I presume this roust 
have been, where the iroiti was called upon to give evidence ; and; 
he %vas so suspicious a character, thathis testimony was ©bjected to. 
But ^he Court will find, Aat it i& often Ae case ; and, tlyU, «'ven 
^hen per^ns have recofived a pardon after convictioh, they l>?^vc 
refused to answer questions which would, bring themselves irit6 
disgrace.. See Ae Shaftesbury case. The rule of law ivthat if 
,a person had been convicted of a crime, the parly making Ae charge 
7» ^ .cause of di:;aualificrttioD. nuist frcduci: the leccid of H;d^ef 



in the last ie a case, where a man vas fvroposed aa a bw in the caM 
of die King sKgainst Edwtrda. Th» man was a&k«d, v^lii»r h^ 
IukI stood in the pilkny for peijuiy» New this was ta 4i^am^ him* 
He could notf iH^wever, for this, be isefiised as a baa!;^ but, I pnf 
/ sume^he wascaSed upoa to justify himself as to iftie atdSpeney df 
bis property. K&w^ to make a man look in&itlQiis, yeu i)|iuBt pro* 
dute the retord of judgement ; and, it was upon tlua ground, that 
a man may c^erwise rcfm^ to answer* But the bw of laiw re^ 
la^ng to questions asked of a neisoo that W been punid^ for m 
crime, has been relaxed in Engknd;. Peake, 678, in the year 1 T91, 
hdi$ a case, where the rule is relaxed ; because, a person who lias' 
lieeD punishod fer a crime, cannot b« brought into tavy in^utjr by 
answering; but, wh«re injury or punishment mif|^ fbl}o<w, the 
law is clear in every case, to give the witness liberty to reftm. 
In Maryland, however, they etidst by the old Eqgiiflli ru3e, that 
wknesses should not be feroed to aaawi^ to their own ^ama* 

tion* 

i think. Sir, it now clearly pr^ed, tfiat thin j^ouAg lAs^ ^ no<^ 
oMtged to ans^wer, if he tfiiiiks that it wUl tend to criminate him- 
aelf* I shall now take some nodee of the authonties that were 
pro4uced by die Counsel concerned with me ; and, of the effect 
Aat has been endeavoured to be produced by Ae opposite Coun*- 
«cL In M'Nally, 256, the Attorney General said, (Respecting a 
case), Aat the question could ncit be asked, because it rr^^ht sub* 
Ject the man to some penalty. Agai^, Sir; in the St. Omer 
case, what could be mcnre simple, aftid seemingly less tending to do 
harm, than to ask a witness how long he Hved at St Omer^j? ; and, 
«¥hether the house where he lodged, was not governed by Pricsty 
and Jesuits ? Blit, we fed that the Chief Justice said, that th^ 
iqnesdons could not be asked, because it might aflfect the wUni^ss. 
K6w, this cannot, of itself, be understood. It must be considered 
js a link to the chain, each forming apart of die whole, and lead*-* 
ing towards the end. The quesnon to Byanv was equafy |nBQ^ 
0€nt in Itself: ^ Do you follow any business V* A vejry sunple 
question! But the Court, without having any knqwlfedge whether 
it would affect hint or not, gave him this caution :_— r** Yow need 
not answer the question, j/*t/ott tMrik it wiH critninate yourself.** 

But here, Sir, the witness is to be called, in order tp ipformthc 
Court, in what manner it will criminate. So he is to expose the 
whole case ; and say, how far he was concerned with Mr. Burr, 
in order to satisfy the Court, whether or not he ought to answey 
questions which have been already answered ! We say, that te 
has a light to b^ sworn ; and that, if upon path, h? shaS say fhat 
he thills him^lf interested; there oughi to be an end to the bu^ 
ainess : except, that he may give evidence to every other fact 
where be will not etidanger himself to punishment or trial. Whj;;, 
Sir, I W4»uld ask, should he not be believed as much, when he de- 
4d9i»e% Emsell ia[ter«6t(d, %9 h$ ViovH be m giving evidcw^ of tl* 
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nets, sfnce b^6 are upon bath t The law ia sp, as to ciyil j^t^ 
perty--*[M'Nglly 140.] A mail may be asked, how he is inte«»t-* 
ed in suc.5 a case^ He may tell the Court, if he pkasds^ thai W 
Ihis ^uch and such prpperty in the case^ acceding to the nature of 
tha circnmstanciB ; anct that if he were to answer farther, it would 
tend to his ityury. Well, there is an end ei the questions. Tb^ 
Sir, if a atahihay refuse to answer when he is concerned in a dvii 
ba^e I how much more may he eiccus^ himsjelf^ iifhen his li& or 
Ills lilKfrty arfe at stakcr . Nay^ Sir, I will go on farther, arid say^. 
tibidra.witness upon. his batbv thinking himself ib be interested, 2i^ 
Vti&aghmfact ht is not^ will be suffiSent for his refusal to answer 
miMch a question. And surely^ no Court of Justice would exposb 
;th^ iinkn^ss to pexjury, by compelling him to answer* 
; . The gtntlemeh elucidated their ideas by anodier case ; whidi, I 
dU) ^ink, aa &r as dxere is andbgy^ supports our principle* An 
jittonieyat Ldw is called vipon to give tes|imoiiy-»^[iVl^Nally^ 
54a} Whatt will a Court of Law do i They will say. to him^'l 
ecnldfess^ that^ if the eircumstanqes o£ this fact came to hk kiu^w* 
ledge before he was an Attorney,^ OT i(n6t m.tbe w&y of his pro*> 
fesnoQ^ he wodid be bound 4(0 give evid^mce: it wouldbe |6 pH- 
yihjgil But, docs the , Cottrt enquire any th^ng farther I ^ Nof 
jSir : it restl entirety an^ solely, on die objection made by the At-, 
tdnidy tt> giv« evidence ; whoassigns,< as ^ the grounds of his iti-. 
fiisal to answer, that his professional knowledge of the dr-» 
ctmistelnee? forbids him. Aiid this re^ts^ofi the oadi aAd aatho* 
^eity of die Attorney, in the same way, as credit nnust be given t^ 
o^er pennons when on oath* Now, «ven if the Cpurt thought it* 
iiecessary to go into die examinatien^ whether that knowledge of 
^e circuntstance in qtiesticH)^ might come in any fxher w^y 
than under hispro&ssloi^ secrecy or hot, it would be impossible 
'tb aiquire dnsr explanadon^ WitWtt depriving l^m of the pcir 
iritege which the law affi»xb hsm in die same way, bf. refusing 
tB etpladn. And, if he was to leave the Court, and go ,into^ 
iprivate disclcwKrfe with the Judgee— by their oider, die confidenc«^ 
j^need in the Court, Would necesssurily remain a secret in their hf^^ 
jom ; and, no fanher light would be throivn upon it, than hrlbre^ 
t shall turn to aii authority, which gendemen seetisi te i^est on, h^ 
ttteir £sRronr, a9 eonclusive-i->wfaidi is. MarburyV case, \ Cnmch* 
I really thank them for having produced it ; and should not, per-t 
Imss, t^ve diDught.of it. But, if I hate any knowledge of law^ 
Htm h a most pc^erful evidence in our f^our ; and,, nothing buif 
'z most tinacaoantable mktundersta^diii® of Hs- bearings Could h'^v^ 
indueed dienh to ^ppredate it. One gtmdeman adcnbwledged^ tha^ 
^ did not approve of attthe points decided in dial case* Here 
Ihey ^(s^, that tte witness (Mn Lincoln, who had acted as Secrie* 
tary df State, aaotd who was eaUed upon to ^ve testimony), might 
Mate his objecUons. To be sure, he might ; we do not^ object to 
k. But, wW do tlie Court attempt to make his jud^e in the cs^se i 
Ko fi|ie# Th«yi&silii^f^ ^ that i£ tfcerc i^ any thing which be should 
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Cdnslcler to h&^e teai totninuiiicatcd to him in con^clciice^ fee i/9U 
nol bound to disclose it." They told him farther— ^^*'tha\ he va* 
not obligee^ to state any thing that would criminate himself?' Who^ 
Sir^ is to judge of this i Not die Court. It standti with dSl other 
«ases^f2 his oxvn opinion i grounded Upon hi^ declaratio&s made ofi 
oath^ that such was hiis opinion* 

NoWj raay it please your Hdnours^ when Idiew this strong ara- j 
thority, and when there is not the shadow of ah authority on the 
other side, I must.ask, upon what principles^ or by wh^ data they 
have formed their constructions upon what they have «ad or refer* 
red to ? Tliey certainly have rendered the law perfectly nugatory. 
Now, Sir, although we have produced argument and law,- it seems 
to have no effect upon them. They ha.Ve said, that much would 
be said by us^ but it would not carry comdction to thein« No, Sir ; 
©ur^rguitients^ a^ far as it resjjects them^ cannot penetrate. Ti^^y 
are like Ajax^s shield, with seven fold of bull's hides round it^ 
which rendered it impenetrable to, the enemy* I should despair of 
having lungs enough to work conviction m minds so warped by 
prejudice, as I discover them to be« 

Thi t is the case^ Sir. I have no doubt of your di^overing the 
propriety of our observadonsi We cap , represent it as a case on 
which hangs property---li|e— reputation*— anii honouf « In the tiame 
of the?i9^ we. conjure ybu to reflect ; which* we know^ you will not 
fail to do \ -and, you wiH be convinced of our claims 

Mr. Wick«Ai!ic*. May it please the Court* I hope? to bd cx- 
eusedv 'While I make a few remarks on this ixtipoftant subject now 
\n discussion : Impoi^tant, not as it respects ^is particular paper, 
becnii5e I really believe^ so fat .as my Jcnawledge of it extends, 
that it is of v€iry Jittlc importance indted } but, I do ^ink the ptin- 
dple to be of magnitude^ that i$. to be fixed by this decision. I 
eoi^tder, thereforcf that . k. should be fixed upon strong \^^ 
grounds. What is the doctrine and principle contended for ? To 
what lengths may the. pfecedent" extend ?.. These are questions 
Bot unworthy of notice at this stage of the. case* How m^my men 
Mr. Burr had with hini, we do not know j but, we suppose there 
were a cpnsiderable number^ We are told of some prmciple cha- 
uactcrs among them j and^ with the r&p^t^ a Mr. Blantierhasset be- 
ing connected with hifllt. Well Sif ^ by and by^ perhaps, we sbatt 
have Mr.filannerhasset's lettejr.f and, perhaps,.that of every being 
. whof was concerned: and, accorditjg to the doctrine w)dch we 
have heard, they must all .be attended to*... Witnesses will b? 
called, in the manner, tlus young maniewKo ifi t>ot acquainted wt|h 
our language, is now called v^poi^, to be ordered by the Court to 
give -testimony of facts, whiph may teiid to their pipi c<»ivicti6n» 
Sir ; it is in this point of view, anil this only,, that ,1 vie^p this letter 
to be of magnitude 5, for, I care notipr itscontentju I a^ them^- 
in this view of the case, ^and np iaum can doubt that the prit)iciple 
established at one tiine, wtll Operate at. another^ of the saipe patare), 
w]»e^}ier the gent|e«n3n ought to \ac9^ talked so ^j^idly.s^lR^ttt imprea- 



aioil on the public ttiind ? Have we not* grourtd, sti*oftg ghJiind W 
be in earnest about a subject which might, and will effect every si* 
milaf point throughout the whole examination ? Do they suppose 
that we are callous to setting precedents^ as though of small Conse- 
quence ?. They know, perfectly well, that the whole of the analo- 
gous parts of tibis case will be governed by this decision, and that 
is not so trifling as they would fain make you believe* If these 
are facts. Sir, (which you n^ust knowthat they are), why do our op* 
j>onents sound so loud an al^m, as though we were contending for 
*' trifles light as ipr" ? 1 am little conversant with criminal proceed* 
ings, to be sure, and I wish to be much less acqu^nted with them ; 
but I really am surprized, and think it very uncommon indeed, 
that when a man stands upon his trial on a criminal charge, and one 
of the highest magnitude whichoiu- laws know, the prosecutor talks 
about our triflingy and about afiairs of ^party, and thelike. I must own, 
that if all prosecutors conducted with the same zeal arid severity, 
which we are doomed to experience from Mn Hay, " tfifles ■' may 
expand to an awful magnitude ; which, however, small in their com- 
mencement, would be seriously felt ere they ceased. I have nfe- 
ver, in my experience, even in civil law cases, known a man to be 
forced to communicate f;acts dangerous to himself, or injurious to 
his interest I and if such is the law and principle, it ought above all 
things to be adhered to in this case« 

, And what, Sir, must be the inevitable effect of such a course, as 
we have seen pursued ? Will it not operate most direfully upon 
public prejudice ? And if you excite public prejudice, you might 
SIS well at once condemn a man unheard* 

But as to the merits of tlHs, a witness, from the nature df {he 
transactions, and from the relative connection of things, must neces- 
sarily be the judge, whether he will be implicated by any answers 
that he may make ; and no other persons ean, unless, they flrst are 
enabled so to do, by receiving a disclosure of the veiy condemning; 
facts ; and the discovery thus made, is the very thing that is at- 
tempted to be avoided* Answers have beeti wefl given to all these 
things ; and among the rest, it was justly said, that Ae witness would 
be upon oath ; and if he would commit perjury, by declaring that he 
could not safely answer, he would in the examinatioti : And, there- 
fore, he coold be believed as well in one case a:s another* The 
consequences of ^n initiating question has also been forcibly ur- 
ged. 

Geodemen say, that our urgency is an admission of Mr. Burr^ 
guilt* Thiswe deny. It admits of nothing but what we all know ; 
?ind that is, that Mr» Burr is under prosecution* We have heard 
something of the .movements of Mr* Burr : we have heard $ome- 
thing of what he has undergone from the iron hand of oppression : 
we now find him under a very heavy charge* This young man, 
it has been said, acted as his . Secretary— travelled with him— 
aiui we may suppose w^ in his confidence* Now^ we must not 



be dharged ^vith shrinking fr6m our declared opinion of rfiemtio- 
• cence of Mn Burr, when (seeing Mr. Burr is arraigned), we ap- 
prehend the danger of his being arraigned also, from his intimate 
connection with Mr. Burr's intentions. We therefore wish to 
^ warn him, that he involve not hiiAself in dangen 

We are afraid of the exposure of these, and other similar factsy it is 
said* Sir^ I will ask you, is there nothing^ to be apprehended by 
Mr. Burr, that after all his sufferings and persecution^ there should 
be instituted a search of this nature ; aldiough he may be satis- 
fied, that if the whole truth should come out, he will be discharged ? 
Is he sure the naked truth will come out ? I3 there no danger 
from perjured witnesses ? Many cases have occurred, and 
many more may happen, where an innocent man has suffered from 

Eerjured wimesses ; who, from some base motive or other, have 
een envcigled to trifle with them* Then, Sir, in a prosecution 
like this, where the govemmtnt standi as an individual, (God 
forbid, that I should say that the government would cdrrq:t wit^^ 
nesses, or entice one to swear fromi truth : but, there are some n>eoE 
so base, as to think that it would be pleasing to the government, 
were they to give certain evidence in a certain case), then is there 
no danger ? I still am anxious, lest something should unadvisably 
lead this young man into the most distant charge of guilt, how- 
ever innocent* . * 

Mr, WicKHAM then took sbme review of the case of Goosely 
and Reynolds. He represented the danger of a connection being at 
all proved between atnan charged with a crime, afid any other 
person ; because, if the connection was? once acknowledged, it 
would be difficult to prevent its discovery towards the source j 
which would subject him to the, same prosecution, a* the person 
was under, with whom he was connected : and, if no bill was sent 
up to the Grand Jury against him, he would owe it entirely to the 
forbearance of the Attorney. Now we willsuppose the case of a 
man that is murdered. Any man is liable to be suspected of the 
deed. A question Is asked, " where were you, such an evening?'^ 
Why no man would be obliged to answer, because his answer 
mi^t render himself liable, from farther questions, to danger. S0 
as It respectii this letter : he either knows nothing about it, or the 
letter wa« written with his knowledge by Mr. Burn ' Well then^ 
is it not "probable, that by some other evidence, he might prove a 
connection ? This might possibly only effect his character ; but if 
thait be all, the question ought not to be answered, as has bee» 
well shewn by Mr. Martin, from M*Nally, and other authorities. 
Sir, I have no doubt, but in that country whence comes our law 
principles, which has been so violently stigmatized for constructions 
and made-up crimes, this yoiing man would be there told, that 
he need not answer at all. The principle of law is certainly cor- 
rect, which says,that it is not evidence, unless he comes voluntarily. 
The only reason, then, that a wimess should swear in such a case is, 
that the ^eciret should be locked up in bis own bosom, if he pleases 
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not to disclose it, if it tends to find him guilty of any crime* Anf 
If so, he is/certainly die judge of what he knows, and must exer* 
cise his judgement. ^ 

Chief Justice. Is dxere any otjier question before the Court ? . 

Mr. M^Rae requested a decision on Dr. Bollman^s case, as he 
wished to interrogate him about the cyphered letter, 

Mr. WiixiAMS was ready to go into the point. 

Mr. Burr. Ther^ will arise some important questions, affect-, 
ing the very sources of the jurisprudence of this country. I have 
, several affidavits to produce, to shew, diat impropfir means havQ 
been used to contaminate the public justice. When these proofs 
have been dvily ejthibited, it will be the province of the Court to 
decide, whether they will not lay their hands upon such evidence. . 

Mr. BoTTs. I rise to apprize the opposite Counsel, that there 
are three or four questions of considerable importance, which we 
shall bring for%vard as soon as^ossible. Two or three days ago,' 
, I commented upon the plunder of the post^^offices ; and, I assure 
the Counsel for the prosecutiqn, that I shall probe that subject to die 
bottom ; as no man can be more anxious than myself, that the 
odium which this transaction attaches to the inferior, or the sUpe* 
rior officers of the government, shqiild be wiped off. As a private;* 
4^itizen, or as Counsel for my client, I shall be sincerely pleased 
with a fit opportunity of retracting the expressions which I have 
^mployed. The Court will at once perceive the necessity of going 
into this enquiry at a very early period j for, if the officers of go-» 
vemment have hitherto broken open letters from Col. Burr, they 
5aay hereafter resort to the very same expedient j and, by thus ob- 
structing tlie very medium of communication, may prevent him 
from summoning witnesses, and preparing for his defence. One 
Tnore remark. Yesterday I understood Mr^ Hay, to charge u» 
with having made certain insinuations against persons not actually 
named* He den\anded why we had npl forborne these charges^ 
until we were prepared to support them* That remark. Sir, struck 
me with p^puliar force. I was of the same opinion, that some 
proof ougnt to be produced, [.immediately rose, and professed my 
\rishe&to go into an investigation of the case. But, Sir» little did 
1 expect, that the gentleman would have proceeded tp have justified . 
the^e crimeSf L,ittle did 1 expect that such felonious transactions^ 
^'sboidd have hc^n blazoned into mighty vittues ; or, that it would 
have ever been maintained in this Court, that the person who had 
failed to plunder the post-offices, would have been guilty of a dere- 
liction of their duty, Fwish, Sir, to explore the post-office l^ws, 
to see whether they do not contain some provision^ prohibiting the 
introduction of testimony, thus illegally obtained. 

Chief Justice. Unless thgje allegations affected somctesd- 
motiy that W^ about to be delivered, how can you Jfctroduce this 
subject? 

At this time the Marshal entered ; and, soon after, Mr* HAt 
IjlJform^cl the Court, thM CoU Morgan was at that time before thft 
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Grftnd Jttiy, and they Jiad sent for a letter ^from A. Burr, tohinu ' 
Should the letter (holding it in his hand), be sent to the Grand 
Jury? ^ . 

Mr. BoTTs requested to see it. Here, said he, is a smaD piece 
of newspaper attached to it, which ought not to accompany it be* 
fore the Grand Jury. , . ^ 

Mr, BuRK« I have no objection that any of ray letters shoxild 
be sent up ; but I trust. Sir, it will be seperated from Ais bit of a 
newspaper, ^d this comment which Mr. Morgan has attached 
to it. 

The letter was handed to the Chief Justice ; who observed^ 
that the only use of the newspaper, was to shew, that at ^t time 
Col. Burr was at Pittsburg. 

Mr. Hay said i^ was nothing more than to refresh his me- 
morye 

Tl>e Chief Justice decided, that it was right to dissever it 
from the letter : The newspaper itself was no evidence : But, if 
Col. Morgan would wish it to refresh his memory, there could be 
1510 objection. 

They were accordingly separated, and then both of them were 
delivered into the hands of the Marshal. 

Mr. Burr. The Court have very properly demanded some 
proof of the relevency of our proposition. Sir, we are ready to 
prove it : we are ready to prove it upon people on this very ground ; 
and, we are ready name the post-offices, Jf .the Court requires it, 
which have been thus plundered. When i| comes out, that evi- 
dence has been thus improperly obtained, we sh^U say. Sir, that it 
IS contaminated by fraud. I will name three persons who have 
been guilty of improper conduct in .procuring evidence against me. 
These are — ^Judge Toulmin, of the Mississippi Territory ; John 
G. Jackson, a member of Congress ; and General Wilkinson. Two 
of these persons are within die reach of this Court ; as well as the 
improper manner in which they have procured affidavits and wit-- 
nesses against me. I mention these circumstances for two rea- 
fsons : 1st— vthat the Court may take whatever steps they think fit 
to arrest this proceeding ; and 2d-»-that they may understand the 
way, in which some of this evidence has been contaminated. 

Chief Justice, Let the consequences be as they may, thi^ 
Coutt cannot take cognisance of any act, which has not been com*? 
matted within this district. 

Mr» Hat» Let sonie specific motion be madev ^^^ the eviv 
lience produced ; and, if there has been any crime committed, let 
the oiFenders be prosecuted according to law* These gendemen 
know the course ; and I " most solemnly proniise to discharge the 
4dutie8 of my office, whether they bear against Gen. Wilkinson 
himself, or the man at the Bar. If the crime had been com- 
mitted, it is not the province of the Court to notice it, \xVL after an 
Indictment had been found. 
Some desviltoiy conversation here ensued,' when Ml"! 3v^^ ^ 
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«et^veS, th^t he was afraid he was not sufficiently understood, from 

jxiingling two distinct questions together. As4o the subject of the 

j>ost-offices, it might rest for the present ; but, as to the improper 

pneans emplbyed in obtaining testimony, they were at this moment 

in actual operation. Son;e witnesses had been brought here by this 

practice ; and, it was one, which ought immediately to be check- 

eel. He did not particularly level his observations against Gen. 

Wm He did net say, that the Attorney for the United Sjtate* 

ou^t to indict ; or, that such a crime,, if committed out of this 

district, was cognizable by the Court, unless it was going on while 

the Court itself was in session. In thiat case, an attachment would t 

certainly lay. x 

Mr. Wirt. I do not yet understand the gentlemen. What is 
the object of their motion ? . 

Mr. BoTTs, There is no motion t we shall hereafter make it 2 
v^e have no other object by the present annunciation, then to give 
gentlenien a timeV notice of our intentions. 

* Mr. Burr. We have sufficient evidence on which to found our 
motion. 

What motion ? demanded Mr. Wirt. 

Mr. Burr, I thought, Sir, I had sufficiently explained rpy in- 
tentions. I mav either move for a rule, to shew cause why an at- 
tachment should not issue against these persons ; or, what is some- 
times, though not so frequently practised, I may direcdy move lor 
<Sm attachment itself. ^ ^ 

Mr. M'Rae. At whose motion ? 
Mr. Burr* At the public's. 

Mr. M'R AE. A ^jretty proceeding indeed ! that the public pro- 
secution should thus be taken out of the hands of the public pro- 
secutor! 

Mr. Burr. A strange remark indeed ! As if it was not the 
business of the prejudiced person himself to institute di^ com* 
plaint! *• \ 

At this moment Mr. Randolph entered tjie Court, ?ind observ-., 
edy that if he had been present, he would have himself opened 
this motion : which was intended to operate immediately upon 
Gen. W. but ultimately upon some other persons., Mr. R/here 
read the motion, which he would have submited to the Court. 

Mr. Hay protested against this proceeding, which was calcu- 
lated to interrupt the course of the prosecution, and was levelled 
at Gen. W. alone. Whv these hints ? Why these mysterious 
looks of terror, with which gentlemen come into this Court, as if 
they had something too horrible to be told? Mf. H. claimed 
from the Court, a priority for the business of the United States. 
Let the present prosecution be concluded, and gentltmen mip:ht 
then proceed with their investigation into the conduct of Gen. W. 
Mr. Randolph. The gentleman, Sir, will understand this sub- 
ject much better to-morrow ; but, as he asked for some intimation 
lef our designs,' I thought proper to accompany thtm v/ith a few' 
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remarks. At>d Sir, if dus affair be really sa stupendous^ TH&i. 
ieive it to be'; if it be tfue, [Mr. Hay exclaimed that it was not^ ^ 
13 it not entitled to ttie most serious enquiry ? / If this subject beai* 
upon thp present case— ^if it may influence the result of this triaU— 
ought it to be suppressed ? Your Honor wilt direct me when to 
came out; and, I assure your Honor, that I shall come out vriti 
an affidavit of one of the witnesses themselves* ' ^ I 

Mr. Martin declared, th^t they would make their motions in . 
the mornmp;, i 

Mr. Hay expatiated at some length. He understood the object ] 
of this motion was to aflfect thV materialitj'' of Gen. W's testimoi|y ; 
jftnd, in what way ? He presumed that the Court would iiot notice 
the pretended transactions which had been alluded to, in any other 
way than as amounting to a contempt* As to any offence againsf 
the laws of the United States, the true course woiid be, to proceed 
r\ the way of a presentment. Now, what arc the principles of the 
l.iw of contempt, in relation to this subject? Gen. W. is said to 
have taken the depositions of certain persons in J^few-Orleans-, and 
^en to have brought them here by military force. This is the only 
ground of tlie contempt against this Court ? But how can a contempt 
be committed ? Either by directly insulting this Cpurt-^-rabusing its 
process— ^or interrupting its justice. Wilf it be ^aid» that General 
\V*s. conduct comes under either of those discriptions? Gentle- 
Tut^ have very often thought pit>pertoput words into our mouths j 
and, on dne occasion, they have made us to say, that Gen, W; ia 
•"' the pivot of the prosecution.'' And is it this very pivot whith 
tliey iire now attempting to break dowA by this precipitate appli** 
t'.uion ? Are the con^munjcations between Ae Court and th^ Grand 
j tiiy to be thus interrupted i Is their examination to be suspend- 
< d, until Gen. W. h>is been put upon his trial ? if these suspected 
trapsactions do amount to a contenapt of this Court, it was not his 
business, officially to notice it. He should ntove to postpone th« 
ftiotion of gentlemen, pntil tlie prosecution was over, for several 
reasons: Because it wpuld necessarily interrupt the business be-* 
iore the Court-^because it was intended to impeaCh the credit of a 
witness— ^and because this enquiry could be a§ weU cc«idu<?ted af^ 
ter, a§ before the prosecution. 

Mr, M^Rae. I will affirm, Sik, in the presence of this Courts 
and the surrounding people, that the charge now addviced against 
<>en. W. i« completely unfounded. I affiitn, that no witness has 
been brought from New-^Orleans • with an aflfidavit along with him^ 
ctxcept one Individual ; who, refusing to obey the summons of the 
government, wgis regularly brought before a private Magistrate for 
his disobediencb, and dealt with according to the due course of law ; 
«nd, who 13 now in the cust6dy of a person before this GourU 
AH the rest cam; as g^od citizens ought to haVe come y andthi© 
only fault w^hich can possibly be attributed to them, (if it be a fault}^ 
is, that tkey came in thp United. States* vessel in whicb^Qen* W* 
>y.as authorised to come* ^: 
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Mr. WicicitAM. May I request the liberty, Sir, of niatlng' ft 
R^ remarks upon Mr. Hay's motion I CoU Burr, Sir, brought 
^A^ard his motion in the plainest possible style. 'Ihere Was no 
imputation \ there was ho attempt to <^xcite the public feelings* 
He merely stated his object in the mo§t general terms. Ilie gen- 
femen, however, misunderstood him. They required a specific 
aition of our designs, and then wc promised to satisty them tor-^ 
morrow* They still insited upon a more particular explanation of 
>ur points, and Mr. Randolph did inse to gfatiiy iht m. Nc things 
lu)*ivever, seems to please those gentlemen. They not 6nly found 
fault "With the motion, but the face of Mr. Riindolph, He will 
Bteiircely, how ever,, change his face to please them. It is precisely 
ftuch a one as God Almighty gave him. 

; Mr. Hay, Sir, hks got into parliamentaiy habits, and, talks very 
iiiently of the previous motion. On this subject, I will make bujt 
6ne remark. The Constitution had divided the powers of the 
government among these great departmen)ts— the Legislative, Ex- 
ecutive and Judiciary. These must be kept separate and distinct, 
ftot only in their duties, but in their practice. The Lej^ibl^turfe act 
Upon convenience — the Judiciary act upon right. 'Fhe gentle- 
tan, howeveV, seems to think himself suddenly transjwrted to tlu 
tegislative hall ; and, no doubt, would soon tiiink it very con- 
venient to hang Col. Burr. He tramples all our judiciary foi'ms 
under foot : if we make a motion before the Court, he soon trips 
up ours with his previous motion. And where is his doctrine tp 
end I We certainly have the same rights as the gendemca 
fliemselves; and, as Ihey have moved the previous questioa, we 
irill move, Sir, that the Court shall not hear theii' motion. It is 
better that we s«nd these parliamentary distinctions to the other 
lide of the house^ where they ought forever to remain. 

Mr. Hay says, that this motion ought not to be \n?ii& pendente 
Kte. Sir, Col. Buit ought to have the sai%|» juiilice meted out to ^ 
him, which is meted to every other persoo, xle stands here oit the^ 
same footing, and with the same privileges as any other citizen in 
his situatioai ' I assert, that any other man would have a right ^o 
ihis attachment ; and, that the motion may be m2idit pendente litt\ 
ibough it is sometimes mtide afterwards. " Why does he make it 
at tlus time ? Why does he iiot postpone it till iafter the proseai- 
tioh V* Why, Sir, when Col. Burr is dischargedv (and I hope h& 
liriU shordy be so}, he may not be disposed to trouble the Court 
iuiy farther. How long this prosecution will last, no one knows: 
perhaps a week — perhaps longer : it is already gone so fa^ beyond 
Dur expectations, it is impossible to coujectura. Now, Sir, may 
Rot similar contempts occur ? Is it not necessary to retrain ctx- 
fcain .people, by convincing them that such practices make theiu 
^able to punishment ? 

^ But what has Gen. W. done ? He has brought witnesses, with 
bim from New-Orleans by military force, lie has taken their 
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depositions, too, entirely ex-parte^ for the purpose of keeping tlictf 
testimony straight, I lay down this brolid position : that the man 
^ho goes about, collecting affidavits, a volume of which we have 
already seen at this Bar — [Mr. Hay interrupted him, by asking i 
whether they came from New-Orleans ? — lb which Mr* Wick- 
ham replied : I did not say New-Orleans : I might have par- 
ticularly mentioned Mr. Jackson, who comes here with the de- 
positions of witnesses, thus bound hand and foot. Sir, I saw 
them in this very Court, examining witnesses with affidavits in thcff 
hands, and comparing the one with the other : depositions taken 
not by commission, but ex-parte ;] — ^when an interested agent thu3 
. goes about collecting depositions ; and, with ignorant men, shaping 
\hem as he pleases — I avow that they are contrary to the spirit and j 
f^enius of our government ; that they are a contempt upon this 
Court, by interfering %vidi the purposes of justice. Such men are 
liable to an attachment, from the very moment when this go- 
vernment took possession of Col. Bun's person : not from the mo- 
ment of his arrest by Mr. Perkins and Lieut. Gaines, but from the 
moment when Mr. Perkins received orders to conduct his pri- 
soner to this city. Do not gendemen recollect any instance of li- 
bels apon the Courts, when the} were actually in session ? Such 
have taken place on this side of the ocean, as well as on the other ; 
though not so frequently in Virginia, where printing-presses are 
not so numerous, nor so extravagent in the license which they as- 
sume. I repeat, that whosoever does any act which influences, the 
administration of justice, is liable to an attachment 

Mr- WiCKHAM hoped, that the Court would hear this motion 
to-morrow. 

The Chief Justice obserx^ed, that if the practice could be shewn 
to aifect the decision of the Jury while they were in session^ the 
Court could not refuse to hear the motion. ^ 

Mr. Hay. Viienever it is brought on, I shall renew my motioa 

to suspend this enquir}-,' until the prosecution shall be finishecL 

-— _^ 

THURSDAT, JuneA^. 

As soon a9 the Court assembled, the Chief Justice delivered 
the jfollowing OPINION in the case of Willie : — 

In point of law, the question now before the Court, relates to the 
witness himself. The Attorney for the United States offers a pa- 
per in cypher, which he supposes to have proceeded from a person 
against whom he has preferred an indictment for High Treason, 
and another for a Misdemeanor, both of which are now befere the 
Grand Juty ; and produces a person, said»to be the Secretary or Clerk 
of the accused, who is supposed either to have copied this paper by 
his directions, or to be able to prove in sdme other manner that it 
lias proceeded from his authority. To a question demanding, whe- 
ther he understands this paper, the witness has declined giving an i 
answer — saying, that the answer might criminate himself ; and, it ; 
is referred to the Court to decide, whether the excuse he has offer- j 



*d^ be slifScierit iS preveftt his tosweriiig the questioii WnicK haa 
bceih propoutided to him. 

It is a setded inailcim of laiw, that iio man is bound to Criminate 
himself- Tlii^ ina5dm Foiina one. exception td the general rule, 
which declares, that feV^eiy person is Compellable td bear testnhony 
in a Court 6f Justice/ For the witness,' who considers himself as 
bemg wiriiJn this e:8rceptiotf,^ it is alfedged that he is, and from th^ 
nature of things must be, the sole jtldge d( the effect of his answer z 
Thai he is consequendy at liberty W refus'e td answer any question^ 
if he will say upon his dath, that hi§ Answer to that question might 
Criminate htmself. 

When this opinibtt wa« 6fst SUggegtedf, the tottt conceived the 
principle laid down at th^ Bar to be too broad ; and, therefore, 
i-^quired dxithoritie^ in support of it fhight be adduced. Authorir 
ties have bceri adduced, aiid have beeifo considered. In all 6f them^i 
the Court c6\ild jJefceive,- that ah answer to the qiie^tioh propound-^ 
ed, iiiight criminate the witness ; aiidf hd iiras informed, that he 
was at liberty to fefu^ an answer. ThescJ cases do iiot appear ta 
the Court to support the priiicipfe laid down fey the Gounselfor the 
witness, in the fidl latitude in which they have stated it. There is 
lio dictuni which talces from the CoUft the right to consider and 
decide, whetheir any direct answer to the paitkUlar question pro- 
bounded, could be i*ea5drfably Supposed t6 affect the witness^ 
Therfe are many questions, no direct a:nswer to whifch could, in any 
degree, affect him | and, there is no ea^, whkh goes so far as to 
feay, that he is hot bouhd to ansi^er such questions* The case of 
Godsley, in this CoUirt^ is, perhaps^ the strongest that has been ad- 
ducedd But, the general doctrine of the Judge in that case, must 
have i-eferred to the circumstances which Shewed the answer inight 
criminate him* 

When two priticiple* COttie in cdhflict t(ritii each other, the Couit 
thust give theiti both k reasonable construGtioh, so as topi-eserve them 
both to a reasonable extents The principle which entitled the Uni« 
ted States to the testimcftiy of every citizen, and the principles by 
lEvhich every wimess is privileged hot tb accuse himself, can neither 
of them be ehtirefly disregartledi They are believed both td be pre- 
dierved to a reasonable extent ; an^l, according to the thie intention 
of the fule, ahd of the exception to that rule, by obserVitig ihak 
tburse which it is cbnceiyed Courts have generally bbseiVed. 

It i§ diis t 

"When a question Is pi^opouhded, it belongs tb the Court to ooir* 
sider ahd td decide, whether ahy direct answer to it, can implicate 
the wimes$. If this be*decided in the negative^ then he may an* 
6wer it, without violating the privilege which is secured to hun by 
law* If a direct answer to it may criminate himself, then he must 
be the sole judge what his answer would be. The Court cannot 
^nicipate with him in this judgement, because they cannot decidd 
on the effea of lus an»wen without knowine what it would be • and* 

Fa 



}» disclosure of that fact to the judges, would s4rip Kim- of the prlvt^ 
te'T« which the law allows, and which he claims. ^ It follows nece^sK 
sarily then, from ti\i$ state of things^i tliat if the question be of such 
,G description, that an answer to it may, or may not crimhiate the 
witness, according to the purport of that answer— it must rest with 
himselfy who alone can tell what it would be, to answer the ques- 
tion or not.) If in sturh a case, he says upon his oath,, that his an- 
swer would critkiiniate himself, the Court can demand no other tes- 
timony of the fact.^ If the declaration be untrue, it is in conse- 
quence and in few, as much a peijurj-,. as if he had declared any 
other untruth upon his oath ;' as it is one of those casesy in -which 
the rule of law must be abandoned, or the oath of the witness be 
receiv^ed. 

The Counsel for the United States huve also laid down this rule 
according to their understamling of it ; but, they appear to thjc 
Court, to have made it as much too nai row, as the Counsel for the 
witness have made it too broad. According to their statement, a 
witness can never refuse to smswer any question, unless that answer, 
Vilfconnected with other testimonv, would be sufficient to convict 
liim of a crime. This would be rencSering the rule almost perfects 
ly worthlesss. Many links frequendy compose dvat chain of tesde; 
■mony, which is necessary to convict an individual of a crime. It 
appears to the Court, to be the true sense ©f the rule, that no wit- 
ness is compellable ti> furnish any one of them against himself 

It is certainly not only a possible,, but a probable case, that a 
witness, by disclosing a single fact, may complete the testimony 
against himself f and, to every effectual purpose, accuse himself as ^ 
<intirely as he would do, by statin]^ every circumstance which would 
be required fnr his conviction. That fact-of itself might be unavail- 
ing; but, all other facts without it, would be insufficient. While 
that remains concealed within his own bosom, he is safe ; but draw 
it from thence, and he is e:q)osed to a prosecution. The rule 
which declares, that no man is compellable to accuse himself, 
would' most obviously be infringed, by compelling a witness to dis'- 
close a fact of this description. 

What testimony mky be possesised, or is attainable against any 
individual, the Court can never know. It would seem, then, that 
the Court ought never to compel a witness to give an answer, which 
discloses a fact, that would form a necessary and essential part of a 
crime, which is punishable by the Iaws» 

To apply this reasoning to the particular case .under consi- 
deration : To know, and to conceal the Treason of another^ 
is misprision of Treason, and is punishable by law. No wit- 
ness, therefore, is" compellable by law, to disclose a fact, which 
would form a necessary and essential part of the crime. If the 
letter in question con^ins evidence of Treason, which is a fact not 
dependent on the testimony of the witness fx: fore the Court, and 
therefore may be proved without the aid of his* testimony ; and if 
^ witness was acquainted with diat Treason, \^hen the letter 
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' iwas written. Tie may probably be guilty of misprisron of Treasottt * 
' «id, therefor^, the Court ought not to compel him to answ^ any 
question, the answer to which might disclose Ws former knowledge 
of the contents of that letter. 

But if the letter s'^ould relate to the nusdemeanor, andoiot to tha 
treason, the Court is not apprized that a knowledge and conceal- 
ment of the misciemeanor, would expose the witness to any prose- 
cution whatever. On this account, the Court was firat disposed to 
•enqtiire, whether the letter could be decyfdiered, in order to. deter*' 
•mine from Its contents,"how far the witness comd be examined re^ 
specting it. The Court were inclined to this course^ from consider-, 
ing the ques'aon as one wbich might require a disclosure of the 
' knowledge which tlie witness might have had of the contents of 
this letter when it was put hi cypher, or when at , was copied by 
I himself^ if indeed such was the fact. Butx)n heariiig the questioii- 
more particularly and precisely stated, and finding that it refers c 
only to the present knowledge of the cypher, it appears to the Court, *^- 
tkat the question may be answered without implicating the witness ;:!- 
because, his present knowledge would not, it is believed, in- a cri- V 
minal prosecution, justify the inference, that his "^knowledge was at 
acquired previous to this tfial, or .^otd the ainesMis of proying thaftie 
feet. Cf> 

The Court is, therefore, of opinion, that tlie >vl.tness inay aos werall 
tlie question now propounded. ' ill 

The gentlemen of the Bar will understand the jule laid .down by\s 
tfee Court, to be this :-r- , % 

It is the province of the Court to jud^. Whether any direct jgif ; 
s wer to the question, .which may be proposed, will furnish eyid^c^ 
against the witness* ^• 

If such answer may disclose a fact, 'Which forms a necessary and 
essential link in the^ chain of testimony, which would be sufficient 
to convict him of any crime, be is not bound tp ^^swer it, so as to 
furnish matter for that conviction. , 

In such a case, the witness must himself judge, wjiat his answer 
"will be ; ahd, if he says on oath, that he cannot answer without a<s^ 
casing himself, he cannot be compelled to answer. . ^ 

Mr. Williams {Counsel for Mr. Willie) stated, tliat he hacj 
ifnisunderstood him the other day in Court ; but, in a subsequeixt 
.conversation, had obtained more accurate information* He does 
«inclerstand a part of that letter. * ^ 

Mr. Hay requested that Mr. Willie should be calle(J into Court- 
^^IVhen he appeared, Mr. H.^ interrogated him :-r- 

Do you understand die contents of that letter I 

Mr. Wi LLiE. A part of it. 

Mr. Hay. Was this lett^ written by the hand, or die directioj^ 

Aardn Burr ? 

Mr» WicKHAM 6bJ4ected to the question. 

CniRr Justice. The witness and his Counsel will coosult. 

^Sx* U AY repeated the xiuestiQa. 






Mr. WiLUE; Yes, 
^ Mr. Hat. Which ? % bis hand, or bip direetSpa? 
^ >Ir. WiLi^XE. By his directipn. It was copied iam 9k p«IW 
vmtXftn by hioiself. 

Mr, 3^ AY.* \ wish thifi paper lo, be <;arriedtP the Qntsd Jury. I 
presxiajie there can be no objection.. '" 

Mn BoTT$. No objectiou ! Wc call upopi yoii to shew tijit 
materl^^ty of that letter. 

Mr. i^Af- I <leny the necessity of ax^ such thing. Until thi^ 
letter is decj'pheredL it will: be perfecdy unintelligible to xne ^nd ta 
ijie Grgxid Jury, it is no more than d blank piece of paper* 

Mr0 WicxHAM. 1 had always understood b^orcy that the test}- 
jKiony which i& laid betbre a Grand Jury, must not only be legal ia ' 
^elf, but proyed to be material. 

Mr. Wii^LiAMS begged leave to interrupt the gendeman* Mn , 
Willie is anxiQUS to be particularly understood. He says, thattbi^ 
vcyyhered .lettejr was first written by coL Bunr> and afterwards 
wicopied ; But,' it is the cypher onlVy. which has. been copied froni 
\ifCoL Burif^s orig^al. ■ 

\x Mr, H Ay. ' It is quite sufficient. Sir. If coL B* wrpte the cy- 
K*5hered part,, be will be considered as the author of the W-hole. 
II*'* Mr. WicKHAif,' The gendeinan has started a curious propo? 
apsition indeed ! ' I had always understpod, before, that the whole 
tieincluded the part ^ but, it seems now, that the part is. to compre:^ 

^end the whole* ' ' ' 
y' Mr. Hay. The remark pf the gentleman maybe good: wit^ 
/ Sir ;. bvit, \\s certainly knows^ tW it is not law. 
/ CmEif Justice. Can. you get this letter decyphered? 
/ Mr. Hay., Is Erick Bollman in Court ? I wish him to fee cal? 

led. These gentlemen demand proof of th^ materiality of this 
letter. Is this a question about which the Court will interfere i 
Can the Court think it proper tp require the materiality of this cy? 
phered letter, before it is sent up to the prand Jury? We may 
Hum the very feyourjtte .argument of g^ndemen against them sielves, 
Tliis lect^ is either material to the present cajse, or it is not. If it 
be material, how cw diey object to its production ^ And, if it be* 
perfecdy immaterial, what injurious jconsequences can result froni 
fts being sept up to the Grand Jury ? 

]N|r. BpTTs. I nev.er supposed, that it could. be a question, 'whe-* 

ther an immaterial paper could be e^d^ibited before ihf Grand Jury. 

fTvhis question has frequently been (decided in the Qegaiiye. On the 

^ial of l^mith a^d Ogdei^, Ji^dge Pattcfrsoi) solemnly decided^ 

^gain$t sucb a proceeding. Were papers permitted to be taid bcf 

|fore a Qraiid pr Petit Jury, before their materiality was proved^ it 

5¥ould produqe an endless confusiop, and waste of tioie^. ' Ii{ 

^ashingtorfs Reports, there is a case, where the Court of Appeal^ 

pferred error, because an inferior Court had permitted the intror 

dnction of an immaterial paper: and, this too, was in a civil case. 

Hy^f? if the Grand Jury have called for it^ it ought not to be srat x% 



llieii, befcn^ itsi iMteriailitj hs^ been aheim to the satisfaction of ^ 
Court. , 

Mif. M'Ra*. Would k not be as proper. Sir, to compel every 
witness, before he is sent up to the Grand jm^, to state the sub- 
slanee of his testiaaony, as it is to tecfUire -^/ooi of the materiality 
of a piaperf This enquiry, however, \% never made. The only 
qualification which is required about a witness, is, that he should 
he a legal, competesit witness — rjaot that he should l>e sworn to be a 
material oae.^ The very same principle is applicable to thi^ paper^ 
After it is proved to be a material testimony, is it necessiiry that 
am enquir)^ ahoi^ld be made into its mateMality ? In fact, how can 
amy such proof be given, when the letter itself i^ principally in cy- 
phers? 

Mr. WiCKHAM* Mr, M*Rae has demanded authorities : I 
'have prepared none at present^ Sir, because I coiiW not have sup- 
posed that ai^ were necessary. As to his argument, that no tn* 
,quiry is to be made into the materiality of a paper, because nonfc 
W made into that of a witness, it has no application. When a wit- 
ness is sent up before a Grsrad Jury, it is presumed that his testi- 
mony is relevant to the case. The only question is, is he a com- 
petent witness ? and, it is only on the ground of competency, that 
his. testimony is not legal. If competent, he is a legal witness ; he 
is sworn ; and is forced to answer such questions- as may be put \y* 
him by the Grand Jury. If, however, he refuses, they then call 
upon the Court to interpose its jurisdiction ; and the enquiry will 
then be, whether the questioa is a material and proper one ? As 
to papers, they are not tg? be received at all, unless they are shewm 
to be relevant to the case. And where is the limit to this species 
fA piKKeeding ? Suppose, in this search after papers, all the pri- 
,V|^ letters of col. Burr should be brought up ; all the most secret 
3Ctit»» of his life should be writtei^ down : will the Court indulge 
jtbem m such a wide inquisition ? 

The Chiep Justice said, he had in some measure anticipated 
this, question, and. had reflected upon it. His opinion was this r 
A paper to go before the Grand or Petit Jury, must be relevant to 
the castt, even if its materiaht)' were not proved. Why send tliis 
letter before the Grand Jury, if it cannot be decyhered ? If it cai^ 
be decypkercd before the Grand Jury, why not before the Court ? 
Let it then be decyphered, and its relevancy may at once be est*br 
lifibed. 

Mr. Hay, Is there no difference between any other paper, and 
.^ cyj^erCjdJetter proved to have l>een originally written by Aaron 
Burr? 

Chief Justice. Still this letter mav not be relevant to the 
present case. 

Mr. Kay then directed Erick .BoUman to be called into Court, * 
ihatfa^ might be interrogated, a^ to its contents. He requested 
ibat the Court would indvUge him for a sfa*3rt time^ until he could 
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execiitc sooui ImpoHant business before the Court of AppeAu 
The Court accordingly suspended the prosecution. 

At hajf after one, the Court again resumed the business ; but 
ixeither Dr, Bollm«%i^i*^r Mu Hay, made their appearance. 

A few minutes aiter the Court had resuihed its business, Mr. J» 
Randolph entered,, at the head of the Gran<| Jury. He addreysed 
the Court :r— : 

May it please the Court, One of the witnesses under examina- 
tion before the Grand Jury, has answered certain questions touching 
a letter in cyphers. The Grand Jury understand that this letter 
is in the possession of the Court, or of the Counsel for the prose- 
cuiion. They have thought proper, to appear before yoi>, to know 
whether the letter referred po by the -witness, is ia Ae possesdon of 
the Court. > ^ ■' ^ 

The Chirf Justice observed, that a$ the letter was wanting to 
esubllsh its identity, it was a relevant paper.' Itwould, of course, 
be delivered to the Grand Jury. 

Mr. M'Raji hoped, .^t before the Grand Jury retired, they 
woqld be infornaed, that a witness had proved that this letter was 
originally written by Aaron Burr. ' ' 

Mr. WicKHAM. And I hope, they will also be informed, that 
^he superscription on that letter has not been proved tp have ^jeen 
written by cpL Btur. / ^ ^ 

l%e Grand Jury then retired, and the Court d^djoumed till to^ 
ffiorjcQw J 1 o':clock.. . 

FRIDAT, June 19. ^ 

As soon as the Court met, Mr. Burr addressed it^ '^ He stated^ 
Aat the Express that he had sent on to Wasington, with the sub- 

foena Ducts Tecwriy had returned to this city on Wednesday last 9 
ut, had received iio diher than a verbal reply from the President of 
^he United States^ that the papers wanted, Wpiiid not be sent by 
#iim : from which I have inferred, said Mr. Burr, that he intends 
4o send them in some other way^ I did not mention this eircumr 
stance yesterday to the Court, under an, expectation, that the last 
fight's mail might give us furthqr intelligence on the, subject. I 
snow rise to give nptice, that unless I receive a^atifactory inti^a** 
^ion on this object before the meeting of the Court, I shall to mor- 
row move the Court to enforce its process. 

The Chief Justice handed down to the Bar, a copy of a letter 
addressed from Dr. Erick BoUman to the Grand Jury. 

It was not pubUcly read ; and, for that reason, Mr. Hay declared, 
jthat he should not make any remarks uppn it. Its contents have 
not yet transpired. 

Mr. Burr's Counsel caBed up James Knox and Charles Linds^ 
ley, (two of the witnesses for the United States), who had drawn 
^p. depositions, op which it was intended to groimd the attachment^ 
against Gen. Wilkinson. . ' 

' JJiJr, Hay mterrupted the motip9> by stftting, that he himself bad 



» inofion to Make to the Cdurt ; and, that wai, for lem^ to sehdvip; 
such writteu inter^rogatories to the Grand J un^, as he thought pro- 
. per to be put to certain witnesses* His reason was, thnt somq of 
the witnesses woijld voluntarily depose to as Iktle is possible ; that 
the Grand Jury might not always know the particukir questions^ 
to be pressed to them respectively, and ta.what point to shapes 
their enquiries; that he himself better knew what ihey would say,. 
^ (having seen their depositions); and that his interrogatories might 
probably aid the Jury in their investigation. 

Mr. M ART»7. 1 shall obj«ct to this motion, unless it is qualified* 

We cannot send up- our owH witnesses to the Jiiry^ but we may 

send up our interrogatories. We will assent to- the motion of the 

; Attorney for the United States, upon the condition that he will 

. assent to ours. ^ 

Senile conversation ensued upon tire moticm for an attachment—* 
when the Chief Justice asked, if the papers ceuld not be put into 
•' his handstand the argument takes place tb-morr<>w. He wished 
i t(i ccHisider the question befoi^e it was discussed.- 

Mr. Hay approved of this course : it ^wrould' ptevent the public 
exhibition of these affidavits^ which were drawn up for the sole 
purpose of defaming Gen. Wilkinson. He would say nothing about 
the quarte^r,. or the persons from whoni they came ; or the deadly 
V hatred which they had conceived/ against him : that he had merely 
glaxKed his eye at a single expression in one of these papers, which 
was as impudent a falsehood as ever malignity had uttered. Iher 
: Court might compare these papers with the law, and determine 
whether they would justify an attachment or a rule. / 

'^ Mr* E* Randolph spokeat considerable length. He was disposed 
to postpone this 3iri)ject till tonK)rrow > but, from the moment 
when he heard Mr. Bay's, anticipating speech, he was opposed to 
all delay. He had produced docunaents to support his motion ; 
and, yet> according to Mn^ Hay^ it was dictjated by nothing more 
L:^an, the policy to defame Gen. W^ Mr* Hay had wandered into 
i^bi^ very error which he had charged to us. He hiwl called upon 
^e Court to defend the character of Gen. W* the defender of his 
country, \vha is come -through the firey furnace purer thaa gold j 
:aiid^ yet, he has Wmself charged the witnesses now before the, 
^Court, with malignity and rancour. ^ . 

Mr. BoTTS* Why do gentlemen object to the present motion 
being heard, when they have so often insisted upon their own right, 
to be heard by the Court ? Why do they reproach us with shrink- 
ing from the evidence, when they are now attempting to screen their 
jfov^ourite witness (Gien. W.) from a fair investigation of evidence v 
Does Mr. Hay desire, that the character of these men shduld be ' 
imniolated to this saviour of his countiy ? The Constitution has re- 
pognized the equality of man* , Though these gentlemen may not 
t>e tricked out in the tinsel of military pomj?-^— their rights as citi- 
fceiis,-ilTid the respect due to their characters, are the same with 
bose of any other man* r 
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idt^ M'Rae expatiated at some kngth^ on the impfapriey <rf i 
ftnimadveningf at this time, tipon the chsuracter of Gen# Wilkinsoxii' i 
'The Couit had already said, that no step should be taken, which 
tv^ould afFi^ct tbe justice of the case ; and it was, therdfel^, much 
better for the Court to pursue the suggestion which they had thrown 
6ut, (to examine the papers in private, and see whether fk» affidavits 
were relevant to the point), tiian to prejiM^ce dsMe justke 6f the caae^ 
by a public exhibition of these afiidavitv* ( 

Mr. WicitHAM protested against the seicret tlibunal to which 
gentlemen wished to resort^ for stifling enquiiyy smd miArdmng \ 
character. The gendemen who have made these affidavits, are , 
upon their oaths. Is ii right for tl>e United Staites' Counsel t^ 
cliarge them with perjury 'i 

ISlr. Hay denied having made ahy sueh assertion^ He had merely 
alluded to one expression in their athdavits^wMch was tfK> monstvous i 
lo be believed. But why ail this feeling on the present occasion,* 
when gentlemen have so often charged Gen* W. with perjury ? 

Mr. Martir. When did we charge him with any other per- 
jury, than that of violating the Cons^tutio% which he had sworn 
to support ? Is not this notorious ? Are not SwartWout and others 
here to prove it ? W© did not say that Gfen^ W. was ready to 
perjure himself ; but, merely, Uiat he had every thing noV at s^d^e^ 
and would go almost aU lengths to hang col. Burr^ 

After some other discussion^ Mr^ Burr argeed to place the 
papers into the h^nds of the Court, and to wave his motioii-till t^ 
•morrow* 

Chief Justice. Reduce the motion to writings 

Mr. Burr. It is only upon the affidi^t^its of Knox and Lkidsky^ 
to move for a rule to shew cause why an attachment should not 
issue against Gen« Wilkinson* 

Mr. Martin hoped, that as col. Burr had postponed his^ motion^ 
the Attorney for the United States would postpone iheeir^s^ 

M r. Hay refused, upon the ground, that the witnesses norw were 
before the Grand Jury, and that his ianterrogatories would be oeces*' 
sary to direct their enquiries* 

Mr. Burr* I instructed my Counsel to ccm^eht to this motlofi^ 
upon the condition, that I should also be permitted to send counter* 
^terrogatories. 

M r. Hat did not feel himself at liberty to acquiesce in such a 
proposition : He would radier trust to the distinguished iiueUi' 
gence of the Grand Jury, 

Some conversation ensued upon the form of the fftotiOfSk relative; 
to the attachment* 'I'hc Attomies for the United States^ i&sisited^ 
iippn a specification of the condu^ct for which it was to issuer "Why-I 
not insert that it was to be for a '*^ contempt of the Cowt j*' whjrl 
not particularize the veiy circumstances in Gen. W's life^ wl^h 
constuted this contempt. 

Mr* Burr said, that the specifieatbn was to 1^ found iB lim 
two affidavits ; and, that it was from delicacy to giendemen^ h» baJ 
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fi6t atttittptei id make these affidavits matter o{ retbrd, by intto^ 
ducing them upon the'face of the motion. 

l^t motion was at length amended, by introducing words to the 
Ibflowing e^^^ .• "For a contempt^ in obstructing the adminis^ 
tration of the justice of this Court. 

Mr. Hay said, that it was obviously right aftd just, that Gen* 
W. ought to be here : the testimony of the witnessed might be dis* 
proved, and their credit tested in a way, that in his absence might 
not be done4 He wished the livrhole Story to be told at once, and 
that nothing should appear ex-parte to impress the public mind 
wrongly. Thb statement made in these papers, (the affidavits)^ 

!^ he considered td be extremely incorrect* How far the oral testimo^ 
)iy would be sOj he could not say ; but, it certainly, was of conse* 
i^aence* to the character of Get*, W. to be able to detect it at the 
moment^ before it Went abroad in a false shape j which could not 

: ,be db^e, if commenced in his absence : for, it was not probably ^ 
that it could be concluded this day. What real necessity there 
could be for this partial examination, he could not tell ; but, its 
effect was easily calculable ; for, whether the gentleman intended 
It or hot, it certainly would impair the credit of a gentleman, who 
weald be a material witness on the pending trial. Now it is evi- 
dent, that the examination should not proceed, without the strong- 

': est reason in the world ; and, such a reason cannot be produced. 
Besides, oh the postponen "h|: from Saturday, the Court did not 
positively say when it should proceed j but, that it should proceed 

I t6-day, if Gen» W. was at liberty to attend. There is no neces- 

i fiity, nor justice, in hurrying on a pai'tial proceeding. 

[• Judge Marshal. The Court is not desirous of taking such a 

' measure. But, however,thejust mode can be pointed out. Being in 
{possession df the affidavit, could not the Counsel, for the United 
States communicate with Gen. W. some time to-day, or to-mor- 
row morning, and receive from him some interrogatories, to put 

^. to the witoesses ? If this be done, and even Gen. W. is not able 
to attend here to-morrow, the Court will leave the case open, and 
not discharge the witnesses until he can attend, when he might 
eross^xamine. I do not see, however^ as to the main object, that 

: there is tiny real necessity 2it all for the attendance of Gen. W» 
tiut, to accommodate both sides as much, as possible, we desire 
tkat nothing should transpire, without his being present. If Gett. 

■ "W. should shew, what was stated the other day— "that all the mea- 

\ sures with respect to the United States* witnesses was by civil autho* 
rity, it ijtiust have its weight : and, he can do it, without beia|( 

\ ' here himself. The examination is postponed till to-morrow* 

TUESDAr, June^y U07'. 
Gen. Wilkinson s^peax^d in Court, seated with the CouAsetfo]^ 
'■* the prosecution* ' 
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e prosecunoix* 

Mr. BvKR ro$e. ^nd ob$erved, that as Gen. W* was cow Sa 
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Coutt, they w^uld, with permission of the G>urf , ptirstie Ac cp:* 
quiry. But, he begged leave to make (xie previous remark, ^ hich 
was : that if, in the course of the enquiry, the charge should not 
be directly carried home to him ; and, that if Mr* Gmiies, or any 
other person, should have any objection to answer questions whic& 
, might be put to them— die Court may consider, how far they 
Were under the orders of Gen, W. in what they have done, which 
might otherwise implicate them* We shall not confine ourselves 
cMily to the testimony of witnesses ; but, with permission of the 
' Court, shall call for papers* Now, as this, is the only precise maiv 
tier of procuring a knowledge of facts, whether itiright tend to ren* 
def others culpable or not, we shall think ourselves entitled, t* 
them* • , . 

Mr* Hat. That is a qu^tion in which Gen. Wilkinson alone 
is concerned.. The ihotion is for a rule against him. He, there- 
fore, is the. only person against wliom testimony can bear. I shaS 
certainly object to the introduction, but what has that direct tend- 
ency ; and, I hope that the Court will distinguish the <^ase in that 
view, and suffer no extraneous testimony to be offered. "If other 
.persons have committed any thing that is wrong, and which sub- 
jects them to the notice of the Court, let them be proceeded against 
in the way that ^bc accused has thought proper to proceed against 
Gen. W, fr' ^ , ject is, not to screen any guilt, but to restrict the 
whole o^^ ' . relates to this motion, to Gen. W. identically : and, 
if h0 hsa been <"' "'' of any obstruction of the process of this Court, 
or of any thi w which can be denominated a contempt, let the 

Court say .i" fact, the accused has but an inch of ground to 
tread upo . .oia viiere he wants to extend himself further, than I 
Itrust tht Court will permit him. 

Mr. ^Iartik. The gendemanneed not fear: there can be no ^ 
doubt but the Court will stop us, if we introduce any thing which 
was not done by Gen. W. or by his orders, either realtor strongly 
implied. 

Mr. E. Randolph.. There is no necessity to admonish us ; for, 
when we go wrong, the Court will tell us so. Mr. Burr very pro- 

Serly anticipated the necessity of specific papers* We shall consi- 
er ourselves at liberty t© speak of other persons, who are directly 
under the authority of Gen. Wilkinson, as freely as himself ; with- 
out, however, intimating any thing but their submission to his or- 
ders, and of his consequent guilt. I am happy that the position 
lias been postponed till Gen. Wilkinson appeared in Cpurt ; be-* 
cause, as far as I am pei'sonally concerned, I wish all the criticisms 
that bis conduct will undergo, or any coimected with him, whether 
subordinate or not, to be heard by him, and by them. 

This, then, is the charge that I bring against Gen. Wilkinson to 
this Court : That he, in conjimction with others, did wilfully and 
unlawfully cause compulsory process to be served upon James 
Knox and Chandler Lindsley, whilst in the city of N^w-Orleans ; 
whetKe they were transported by water to the city of Richmoodttt^ 



*i4ve testimony fcrf the tTnited States in the case of Aaron Bint;, 
^ we effect of which unlawful measures ^as directly and essenti^v' 
^ tseoding to ohairuct the free course of testimony, and of the admir 
5tustration of justice in this Coiu-t, and to invade 'the privileges 
^^t>f witnesses. 

^■^ Mr. M*RAr.. The motion was reduced to writing the other- 
'f'-day. What has -nqw been read by Mr. Randolph, appears, to mp 
^ to be very different. 

''• Mr. E. Randolph. There was no entry made of that paper. 
^Such being the case, I presume that we have a rig^t to accomodate 
4our charge to-circumstances. It is the same in substance— grow- 
^'Sng out of the same facts. 

Mr. Hay wanted to know the course meant to he.pursued« ^ 
^ .Mr. E. Randolph. Just the course which I am taking, and ^^ 
^*which has been 'directed by the Gjurt ; and it is unquestionably 
'4'tight. W<e shall prove, Sir, that this James Knoi^ was served by 
''; some person with a subpoena in his band, in behalf of the United 
Jf States, to attei^id the Federal Court here on the 22d of May : This 
"^.occurred at l^ew-Orleans, about the 12th of May.— rXhat he de^- 
« <;l9red his willingness to come.-rrThat, although, he was then des- 
? titttte of means to bring him ; yet he expected in a very short 
f time to receive some money.— That some tim^«**Vrthis^ he was 
^[^ken by the Sheriff, and carried before aman b^'*- .^-^f- -ce of Hall^ 

* who appeared in some judicial character.— rThat thf • - h. was in- 
^ formed, that he was brought upon the afidavtf T^y^'*»» Wilkinson : 
^- That he might either give his affidavit ; or, a .'-"itertiCtive, hd. 
' must go to Richmond.:T--.rhat he declared his'^^- -'^^ so to do» 
' That this Judge, (if he be a Judge), as the fatt' Wax ^4hew, was 

acting under the influence of Gen. W. in this business. ^ The man 

* was for that time bailed to appear at 11 o'clock the nex" day be- 
'" fore the same Judge, without the least , sdlegatioi) or specification 
£ of any crime.— That he did then appea)*, when he was pressed agaia 

with anumber of questions.-— That finding he ^ouldbe eternally har^ 
^ rassed by them, ?«s he already had been, he thought it most ad- 
■ visable to give his whoje history to them for a considerable time * 
- back ; and, therefore, he supposed himself to be safe, but, he was 
^ mistaken ii^ tiii^ : for, while this examination was going on, this 
man calling hjmself a Judge, gave a note to a military man, who 
took him into custody. The terms of his release was, to give se- 
curity in (I think) 500, or 1000 dollars : which he, not being able 
to do, was carried away to prison: not as an offender, but as a 
Witness forsooth 1 Bail was attempted to be procured ; but, it 
could not be done. Farther. — That after having been some days 
in jail, a Mr. Dvinbaugh, acting as a military man, and under tne 
authority of Gen. Wilkinson, took him out, and conveyed him 
safely on board the Revenge, a vessel belonging to the United , 
States, and then in commission.— That he was tbrbidden to go on 
shore, although he had every reason to de^tre it, as all his clothes 
ytrp on ahorcji^r— That this vessel, although not under the immedi^ - 
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ite command of Gen. W, as a Navy officer ; yet htm, with all the 
persons on board, under his entire controuU — ^That under the same 
contrau! he came withiii the waters of his own country, where he 
was discharged to attend the triaL 

This is the testimony of Mr. Knox« That of Chandler Lindsley 
is pf the same nature respecting himself. Several others were m 9 
similar situation: but these will prove the tyrannical nature of ] 
the action. The only difference between this caSe and Knox's, is— 
that Lindsley, poaking a, merit of necessity, and knowing he wa» 
to be otherwise dragged on board| as he had been to prison^ y^ 
on board of his own accord. 

James Knp^ \yas then sworn. 

[To avoid mterrupting the narration, we here introduce an apr , 
plication to the Court by the Grand Jury.] i 

Mr. J, Ravdqj^ph. May it please the Court. The Grand Ju- 
ry have understood, from one of the witne^es before them, that there 
is in the possession of tjie' Attorney of the United States, a state^ 
ment in writing, jnade by another of the witnesses : which, th^ 
Grand Jury are of opinion, might probably tend to throw light on 
the subject before them. Tl>ey have appeared in Court, to make 
application for that statement. ' . 

Mr. Hay said, that the paper intended, was a statement of trans- 
actions made to hiijci in writing, and in confidence, by Dr. BoUman, 
When it was made, it wias upon the exprpss promise that no use 
;Rrhatever should be made of it, tliat would operate against himself* 
The situation of Dr. Bollman was such, at tifiis time, aa to forbid a 
paper of the kind passing out of his hand* The Court had not de- 
cided, whether he was to be considered as a pardoned man, or not* 
Not knowing the extent of the President's pardon, he could not 
say, whether, at any rate, it would be justif^ble to deliver the com- 
inanication. He wished not to criminate him, nor to injure his 
jreputation, ifhe had any. Wh^ the Court should have decided 
as to the pardon, he should then be at liberty to make use of any 
papers that would not be injurious to (he m'^. 

Mr. Burr suggested the propriety, in order to facilitate the 
proceeding, of now taking up the ^yitstion of pardom It would . 
be. then seen, whether Dr. Bollman was to be considered as a par^ 
doned man, against his will ; and how far the compulsion qf his 
producing evidence or papers, would operate. 

Mr. MAjt^f JN w^ surprized that any communicadon held by 
ithe Attorney, should be refused to be delivered. to the Grand Jury. 
when they had applied for it. He trusted that the Court woulq 
direct him to deliver it to them. I 

Mr. HAYf I dp not naean that this paper shall evep ^o tp tihi^i 
p^rand Jury: private confidence forbids it. 

Mr, Burr's Counsel were urgent thaf it should be produced* i 

The Court asked whether the paper was in the hand-writing of 
the witness, (Dr. Bollman) ? 

Mr. liAx mdp that he did not know any ijung fihout the hadd< 
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. writing of Br^ Boflmato : he had no acquainttmcclxrithMs wriiiiig > 
but, he could not submit this paper to the Grand Jury, without it 
was first ascertained, whether 6^ not Dr. Bolljnan was considered 
as a pardoned man. ^ ' , 

Mr. Martin expressed his surprize, how diis paper came to 
the knowledge of the Grand Jury ; and how its importance should 
strike that ^body so forcibly, since the Attorjjiey had so strenuously 
insisted upon its secrecy* ' 

Mr. WiCKHAM. There is another circun^stancei — ^which is, that 
the Attorney appears tq be ignorant of \vhose hand- writing it is in. 
Now this could be ascertained in a moment, since the person him- 
self is in Court. ' ' 

Mr.'M'RAE saidy he should have no objection to gratify the 
gendeman ; but, that whilst the question ofpardon was undecided^ 
its operatio1\ might be injurious to the party. If it wej^t to the 
4Grand Jury, consequences must rest with t^he CounseL 

Mr. Burr and Mr. Botts expressed their willingness to meet 
the result— ^but, on Mr. Hay's objecting to give it up, a message 
was sent in writing by the Court, containing a refusal of the paper,. 

The Court next proceeded to the examination of witnesses iij 
the charge exhibited against Gen. Wilkinson upon the motion of 
Attachment, for contempt of Court, &c. 

Mr. Burr to Jam]£s Knox. Relate to the Court the manner 
in which, and by whom, you were first taken in New-Orleans. 

Kkox. I went to New-rOrleans, spmetime in March last. I 
was there about a week, when I received a note from Gen. W* 
^that he wishfed to see me. • , 

Mr# Burr. Was any cause assigned ? 

Mr. Hay wished the witnfess to be left to relate his own story 
*Sn his own way. 

Some conversation ensued, as to the propriet}^ of interrogation^ 
and as to the state of thfe motion. 

The Court said, that it was proper to state tjie specific interror. 
gatories, since it was intended to take the evidence in writing ; but,, 
it would be necessary that they should go to the point of the case. 

The Witness proceeded. Accordingly, I went to Gen. W. 
He tqld tne the purport of his note was, to make some enquiry 
Respecting Sergeant Dunbaugh. He addressed nie ver)r handsome- 
ly; took me by the hand ; and asked me if I was not afraid to caH 
to see hijna, seeing the m^mnerin which he had used some people* 
1 .tgld him, that I was not afraid. He asked me, if I would relate 
to hinj what I tmpw. He told me I was at liberty. lie asked 
jne if I was not a free-mason. He began to note down what I said 
to him t'tut,-! stopped him, and told him that it was not my wish 
to have it takexi down. He expressed great uneasiness, and com- 
plained of the trouble I gave him. He continued asking me ques- 
tions, and writing them down ; but, I again stopped him, because 
he did hot write the purport of what I said. He asked me to re- 

jiate the mani^ej- in which I came to New-Orlms^ and rospectiny 
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ftc distress the men were put to in going down the river* ^ Hit 
nsked me if I received any pay ? I told him I had not. Did t 
not expea come ? I^answered that I should^ if I called for it. 
He asked to what ?mount ? I said about 100, or 150 dollars. He 
then said, suppose he was to relieve rae, by giving me what I want-^ 
cd, would I then give my testimony with more freedom ? I told 
him that I wanted to go home : diat I should be heme in about 
two or three weeks, and I could do without it. He asked me if 
there was any service whatever that he could render me, as he 
would do it. 

Mr. BuRiu Who served the subp<ena on you ? WiTNTts* 
Capt. Gaines. He said, that we should have but about ten or 
twelve days to go round. 

Mr. Burr. Was this not about the 10th or 12th of May ? 
WiTKEss. It was about the 12di, I reccollect, from the time men-^ 
tioned which we should have to go round. 

Mr. Burr. Was there any conversation passed about going 
round ? Withess. Yes : I told him that it was not my wish aft 
that time to go. 

Was you afterwards taken up ? Yes» 

How long afterwards ? I think in about four ^ds^. 

Who took you ? The Sheriff. When I was 'sitting down to 
supper, he came, and took me away to Judge HalPs office, wh6 
asked me to give in my deposition. I must either do this, he said^ 
or go round. I told him that I had no Counsel there ; that I might 
<:ommit myself, perhaps. 

Relate some of the circumstances before you were examined. 
* Witness. I was taken to the Governor ; and, he thought pix^per 
to take my word, to appear the next day before the Judge, which I 
did ; and, after being there till about 12 or 1 o'clock, the Sheriff 
asked me if I expected I could get bail for my appearance the next 
ilay. I told him I expected I could from some of the gentlemen 
with whom I bdged. I did so, and we then entered into bond for 
^00 dollars until next day. I went dien to Judge Hdl's, who 
chewed me a number of printed interrogatories. 

Mr. Bvi^R. Printed ones ? Witness. Printed ones. I had 
Ae liberty to read them. The Judge asked me if I could answer 
tiiem ? t told him that I could not answer a number of them^ if 
I were disposed* I had no Counsel ; but, if they wotdd allow me, 
I would get one in two hours. There was a lawyer who came in, 
<ind who told me,' that he had no right whatever to ask me those, 
questions. 

Mr. Hat said, he was very unwilling to interrupt the the evi- 
dence ; but, he did not know what this long story, and conversatiom 
widi, and about Judge Hall^ &c. had to do with Gen. W. — ^for, 
fturely, he was not responsible for acts about which he had no 
knowlegc. He suggested the propriety of confining the witnessto 
fk narration of what passed in his knowlege with Gen. W. whose 

eoadact alone the mo^on before the Court went <;o scradm2e» 
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Mr. IhTRR. There can be no doubt of confifiihg' everjr ^itneif 
to the immediate subject before the Court, The relation now giv- 
ing is so : it will presently be made appear from it» that the finget^ 
of Gen, W* was in every part of it. We shall shew, that by thit 
•pecies of collusion and policy, he carmtj hi^object into effect ; and, 
that when Mr. Knox, got to jail^ a* well aft m every subsequent 
situation, he w)^ in effect under the orders ckF Gen. W« 

Mr. Hay. Gen. W. wishes the w)tnes< to go on. 

Witness. The Lawyer told me^' that {fie Judge had no right 
to ask me such questions. Howevi^r, he still persisted in asking 
frpm the printed paper : some of wh^ch I answered : At last, I told 
him I would save him the trouble, >is I would tell him tire whole 
jErpm starting, until I arived at New^Orleans. He turned round 
to Mr Fort, who was brought therein the same way, who said 
that he would not *give answers to the interrogatories. He then 
wrote an order, and sent us to jail, puting us into a yard where 
there were about 50 negroes ; and we had to find our way from 
there as well as we could. Mn Fort gave bail, and got out. I 
asked what bail was necessary for me to give? He told the^ either 
500, or 1000 dollars, I forget whach. I thought then, I mig^t as well 
stay, and go round in the ve^el,'not being in a situation to give 
that bail. I staid in jail three days. I spoke to Sergeant Dun- 
baugh, who came to release me to*^ go on board the vessel, if I 
could go and get my clothes first : but, I could not get them. 
Afterwards there came a soldier. I asked him if he was a guard ? 
he said not. He has told me since, however, that he did not want 
to wound my feelings, for diat I was under guard, I went on 
hoard the Revenge, when I asked immediately for Capt. Gaines* 
They told he was not on board. I did not see him until about an 
hour before we sailed. 

Mr. Burr. Relate what passed between yourself and Dun- ' , 
baugh while in jail. Witness. I asked him if he was a guard*^ 
He told me that he was a soldier, and that he wanted to come along 
with me in company ; and, he did come down to the water with 
me to go on board. While I was in jail, I wrote by him to Chand- 
ler Lindsley, and Dr. MulhoUan, to come and see me about my 
cloth^. ^ 

Were you at lil^erty after you got on board ? I went on board 

that night that I got out of jail. . I requested Sergeant Dunbaugh 

■ to let Capt^ Gaines know that I wanted to see him, and told him the 

purpose was to get tny clothes. Capt. Gaines, when he first saw 

ham, said I was in a bad humour, I told him I certainly was, and 

had good reason to be so. He told me to say no more about it*. 

X asked him to go on shore. He answered, tliat it was not in his 

power : Aat it was only in the powpr of Gen. Wilkinson. 

' And did you not have your clothes ? No, Sir : I had only 

what I had on at the time. I sent up to Chandler Lindsley, and 

he brought me one of his shirts. Capt. Gaines afterwards told me, 

Jbue bad 40 dottacft for me* X told him that; I had no occasion for 
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it ; but, rfiat 1 wanted to go to my lodging, and gfet my (ftothcsi 
that I owed 40 or 50 dollars there, and I wanted to settie'my biL 
I paid 20, and still' owed some, which I have sent back* 
, When 50a arrived at Norfolk, were you at liberty ? W^en wcr 
arrived at Hampton, Cupt. Gaines came to me, and askedme if I 
had any objection to go up ? I told him that I never had the least 
objection to go ; that he mi^ht take me up if he pleased. He ^old 
me that I was sent round under the authority of Judge HalL I 
told him that I did uu^^'chow by what authority, but that he might 
fiend me any-M'here that he pleased. Gen. Wilkinson came to mc 
the next day, and asked me if Capt. Gaines had been with me. I 
told him I had been very ill used, in being sent round as I was^ 
without any money or clothes. He said, that this was the first he 
had heard of it. He asked me if I would go up. I answered, that 
he might send nae where he pleased. He proposed to let me 
go on my parole of honour. I told him, that I had been very ill 
used: that I had requested many favours from Capt- Gaines, 
though it was much against my disposition to request a favour fi*om 
aiiy man. I think he told me, that if I wanted 50 dollars, I could 
have it. I told him, I did not want the money, but I wanted my 
clothes. He afterwards called me on the quarter-deck, and said I 
might have 50 dollars. I told him, I supposed that sum might he 
enough to get as many clothes as I warted ; and, I had to take lU 

How did you come to Richmond, by land or by water ? By 
water : I came on board of a pilot-boat. The Pilot told me, that 
he was to take charge of Gen. Wilkinson^s passengers to Richmoiul, 
to wait his orders at this place. 

Mr. Wirt cross-examined the witness. H ave you not a mi- 
litary commission from Pennsylvania ? No. 

Have you no military com miss ion* at all ? No. 

Where is } our place of birth ? In the State of Matyland, near 
Chester. 

When did you leave that country ? When I was very small. 

Have you lived in Pennsylvania ? Yes. I cannot say that I ever 
lived out of Pennsylvania* 

Whenjwere you in Pennsylvana last, or when did you leave it ? 
I got into Virginia, just about the beginning of December last. 

You removed from Pennsylvania, not e^pei-ting to return ? Not 
with that expectation. 

What time did you leave Pennsylvania, on j'^our trip to New- 
' Orleans ? About the 4th or 5th of November. 

Did you go alone ? • - . 

Mr. Martin objected to this question, as not relating to the 
su bject-matter before the Court. 

Mr. Wirt. We will shew the subject-matter presently. 

Some conversation occurred between Messers Mardn, Burr 
and 'Wirt, as to the tendency of such questions, and their pos3ible ♦ 
consequence. 

>Ir. WiRT said, that he did by no means wish the witness te 
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#peak any thSngf that wotild criminate himself; but, as t|ii^ subj«li6| 
; was of the. first importance to Gen. Wilkinson, it was right to sW^ 
the .narration i so a^^ if possible, to impeach the credit 6f the wit- 
ness from his owii mouth. 
^ The Witness said, he shOiild have no objection for every thing 
: to be knovfn: he could wish even the .conversation he had hel<l 
: with Gen. Wilkinson to be read, if it could be come at rightly^ 
The General had taken a par^ of it dowti i but, the manner of hiii 
r taking it doAvn, nfi4d« it appear erroneous ; and^ therefore, if it was 
\ irejicl, he should wish Gen; W* to state the answers he had given4 
! [He related a part of the conversation held.} 

Mr. WiRT^ When did -you leave jfteadvijle ? WiTOE??* 
On the 25th of November^ 

Did you go alone down the Alleghaxiy i Ho : there were seVea ' 
or eight others* » 
I Wh^n did you jejlve BeaVef ^ Soon aften 

Had you any additional company I Yeft« 
! How many ? About 20 or 30* 
l' Did you stop any where i Yes* 

Where ? We stopped si day or tw6 at Blaniietka^set^S tsl^d* 
When you went away from thete, did any additional men ga 
Mrith you I Only Mn Blannerhasset himself; and,J[ believe, ono 
other. ' ' 

Wh<ire did you stop next ? 1 do riot recollect j but> at a nombet 
•f places along the river. ' * 

Above ol" below Fort Massac ? Above* - 
Did you meet with any additional company there ? Yes* 
What number of toen were there ? 1 dp not know that I ever 
^ heard ; but, perhaps, about double, or not quite that number. 
From Tawney-towii, where did you proceed ? To CotttberIan4 
Island* 
Did you nlake any halt there i About a day and a half« 
How far is that from the mouth of Cumberland I Just oppo* 
^'site* 

Did voii meet CoL Bun* there? Yes : He was at the moudi 
mt Cumberland* 

Jrtow many men were tKere in your party then? About 60 ot 
SO ; or, there might have been more* 

Was the whole party there i I do not know* 
How many boats were there ? About 7 or 8. » 
Were there any arms? I believe there were five gmis, andi , 
«ne rifle. 

^ . Were the boats loaded entirely with men ? Men and provi* 
^Bions* -^ ^ 

Where did you go then? To Port Massac^* 
Did you get any additional men there ? One : Sergeant Dun^ 
baugh. 

; I>id he bnng any arms with him ? Yei^ a gun and ^ iifie« 
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ibi<! yon fee any bo^es about, or ^tached to the bo^, 
jhight have contained arms ? No, Sir* 
f After your junction with coL Burr, did yxni consider youft^lf as 
, teioving with him, and under his direction I I believe I did. ' 

Did you go on in Mr. Burr's company, or did he leave you ? 
i7o : be left us ; and the boats proceeded withoitt him, I ima*^ 
•gine* 

How did you get to New-Otfeana ? In one of Ae bcmts tliat waft 
iiden by a gendeman with cotton. 

Whstt became of the boats \ Some were ^Id^ ted seme were 

£«ighted« 

By whom? By one Hffl. 

Was he of ydxir party ? Yes. 

My patticutar object is, to ascertson, w^eAer in the whele, yam. 
<onsider yourself under the direction of cc^. Burr ? When l-left 
home, 1 did not know that I should see Mr. Biirr at all : Comfort 
Tyler was the person widi whom I first began thte ejqpedition. 

Did you perceive any difference in point of authority ? I did 
not know Mn Burr, until |l got to Cumberland. How I g^t the 
information ; I know not, whether from Mr. Tyler, or not ; but, it 
Was generally considered, diat Mr* Burr was the principal tnan*. 

Did you see no boxe^ let down into the water from the bottotn 
6f the boats? No. 

Whe^ did you get V^ Orifeans ? About ihe ISth or i4th of 
March* 

Did Gen« Wilkinson solicit an interview With yott? Yes : he 
wrote me a note. 

He m£ide some enquiries about your .descebding the rlrer, di4 
he? Yes. 

^ Bkf you utate tbe £icts according to the questions asked ? Yes» 
I did. 

Did Gen. W. compel you to answer these questions ? He pres* 
fted me very much : he asked me if I was at liberty to reveal it-r 
I told him I was> but I did not want to be detained a» an evi* 
flence. ^ 

Did he use any kind df threats, like compelling yotito answer? 
Huhe the contmry : he ofiered me money, and used me with greaiJt 
civility. 

Was this 150 doHars offered to you, do you suppose, for the pui> 
nose of ms^cing you tell \ It was my impression that 1:^ did e:y:peot ! 
worn this oflfer of money, I should tell inore. 

What : the whole truth ? No : not the whole truth. 
' You heard no more of Gen. Wiltmson afterwards?' Xo, Sir 
Hepressed me to call again, and offered to serve me. 

Then you had |m> further interview with him, until you saw^ 
, ksti board ? I recollect seeing him once afterwards. 

Well, the first notice .you afterwards had of .Gen, W. was,"* 
summoned before Judge liall : Mr. Gaines told you, that you ^ 

4^ittuuoaed uader an affidavit from i^ex^ Wilkinson \ Yes* 
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Did f ou not stipfHM^ tlist Aje mf(»tnat{<m>y)oa gave^Qetu Wf Wii 

suflkienl; impcortance^ to csmse him ta msJ^e that affidavit ? /( 
<iid not make my answers to him, as though I Had beeH ovl oath;; 
dmd, (> did not thii^ my answers of such iifi^pprtaxice. ^ 

The information you received at Judge ^aU% was^ tha;( y<«i 
^vg^rt supposed to be a i!na$erial witness ? . Ye?. 

Did the Judge a^k you many questions relating to th^ cape^ 

Did you refuse to answer them ? I answered i^bi^e. 

^id you refuse tp any ? Why, I io}d him thajt I did not lilqs t0 
^a^s^er : I begged leave to have Counsel. . 

. Did .Tudgp Hall recognize you to com^ TQUpd here as t witness f 
No, he did not. When I was taken before hini, he had a numbqr 

of printed interrogatories. V ' 

Did not you refuse to answer? No. • 

Was there no offer of bail made ? Not at that fimc : Befoiry 
that, he asked Mr. Fort and myself, if we could jEnd bail ^ bu^thi* 
was only for appearance on the next day. 

Your recogniz^anee was discharged: by your appearance tliene3G|t 
4ayi then ? Yes. 

Well ? was recognizance required qf you to come round here to 
give evidence ? I do not recollect that it wa3. 

It was by the order of Judge Hall that you were comniittpd F 
It es* 

Who relieved you from jsol ? Sergeaat Dunhaugh toot nie ou^ 
imd carried me oii board the Revenge^ * 

Were there any offers ynade to you, to bring^your dothes km 
board: the clothes which you say you left behind? Notinthajlh 
«vay, Sir. Capt. Gaines, when I told him of my wish to- get some 
clothes and papers out of my trunk, and told him I had no sea^ 
©tores, appeared to be mack in a hprry. He told me, th^ if t 
would write a note, he would endeavour to get my clothes, an^ 
would provide me some sea«stores. I wrote to him after he wa« 
on shore, but was refused the liberty of sending d:ie letter : th© / 
officer told me, that hone of the men could go with; it. In thtee. 
quarters of an hour ^er this, Capt. Gsdnes came on board witlt 
Gen. Wilkinson. 

Did you state to Gen. Wl that you had been debarred gohig af- 
ter, or sendbg for your clothes^? No : The vessel saUed in three 
quairters of an houn , 

Where was it, you first nientioiied those circumstances to Gen.; 
Wilkinson? In Hanxpton Roads.. 

How were you used-— Uke the rest of the passengers on boatdi; 
the vessel ? I was treated as wett as- some, wotse tbaiji others, 
fuad better than others. 

You were not distinguished, then, by any particular treatment ? 
No^ Sir^ I made no complaint .; I could bear, hardships as Well aa 
Others. ' ^ 

What time did you get to Richmo^ ? On Eriday IsMtt^i^ 
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* \0iete did you put up ? At the BeO Tavern, 

HadLyo^ any mterview$ with anjr of your former acqua'mtaiic^? 
I went down TO the Ship. 

How long was it aftier that, ypu saw .cc>l. Burr ? Three davs« 
I saw Mn Moxley going in one day : I wanted to go in after 
him ; but, I then went away, and did not go for two days after? 
^ards. 

Then you did atteippt to see him the first day ? No ; it was 
abouf two days : it ws^s Sunday or Monday, 

Did you i^eive any message from him in the mean time ? No : 
|)Ut that, thmigh Mr. Moxiey, col. Burr had made enquiry whi^ 
came roui^d \ and said, he should be^villipg to see them^in &^^^ 
bealth, 
.What induced you to take this affidavit : Did you enter into 
. eotiversation with Mr. Burr i Jt was from my treatment at New- 
Orleans. 

Was It vpluntary on yomr |iart ? Some of the gentlemen may 
WccoUectthat' I was going to makdHlie motion then, and I spoke to 
them about it ; but, it was doubted whether, from the usage I had 
fornierly got, I might fiot again be s^t to jail, or put under guards 

Did Mr. Burr take any notice of your communicadpn respect^ 
ing treatment ? No ; . but Mr. Botts did. 

I understand you tq say, that you had not refused to answer die 
questions put to you by the Judge^ and that you were willing tm 
come on? Yes, Sir; i wa^ willing. 

State what you know respecting taking any person oTi board this 
%vterry a t . ■■■■ " , and who it was that you took oa board ? It 
5pras coLBurr* "^ 

Where did you carry him to ? I do not know the name of th^ 
{Jace. 

Did you hear of a coU Brpwen thereabout ? I hear^l pf him j. 
fcut, i did not see him. 

Did you carry col. Burr to the place belonging to col. Brpwen I 
I^o, Sir. : ' - ^' ■ 

Where did you carry him to ? I parted with him m the wojds* 

Were you not with him afterwards ? I was with him, and jny 
comrades, two or three days at the Natchez, and after wc leit 
there. 

Do ypu recollect any thi])g of an address made to ypu^r com- 
rades, as to the leave Mr. Burr was about to take of them ? No : 
I did not hear him make any address* 

, Had you never 'seen Gen. Wilkinson before he sent you tMs 
<f note? Not to speak. tPhifti*' 

No communication with him ? No, Sir. Dunbaugh wished 
me to come there several times. I said I would as^oon see hijn^ 
Bs any other person. I received a note from Gen. Wilkinson. 

What did you do with (hat note i I believe I tore it up afteifc 

Wberft? ill New-Orleaj^f 
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*^ What tra« the purport df it ? It related to ^something tofec^rn* 
ing Dujibaugh. - - 

W as it sealed, or open ? It' waS sealed, left at my lodgingis, and 
was there two or three hours before I came. 

WhSt became of the men in the boats after you left thereof 
Some of them werip in the boats, and some wre at Natche5&. 

You left Mr. Burr in the woods ? Yes> 

What time was it ? It was dark. , 

.Did you not afterwards go for his baggage ? No. ^ 
* Did you not afterwards carry his baggage any where ? W# 
|ook up his baggage afterwards to the house; 

Whathouse was that ? I do not know. 

Was it not Browen's house ? I heard that it was. 

Were you chaijged with any letters from' that house ? Not 

Hadyou not letters for Floyd and Tyler ? No. 

Mr. Sure questioned the witness. What was die reason of 
stopping there ? * 

W iTNESS. It was on account of the want of wind, «nd from the 
severity of the weather. I apa-sure we could not have gbne on^ 
I know that it ws^ so cold, that my hands \yere nearly frozen. 
, 'How many guns were there in the whole? Six or seven rifles^ 
And one shot-gun. 

Had you, at any other time, any other guns ; or wefe there any 
mc^e whilst you were on board ? Not that I know o£ * 

How long was it before the vessel sailed, that Gen. Wilkinson 
<»ime on board ? Not above half an hour. 

Mr. Bakeh. When Gen. Wilkinson offered you this 100 or 
150 dollars, Was there nothing in the offer like the appearance of 
a bribe? Yes: I considered" it in that way. He askfcd me w'hat I 
had to expect money from ? I told him from Mr. Tyler. He 
asked me, then, if I would have some money, and give my testi- 
inony ? I did not expect such a favour from him : he was uncom- 
inonly kind. <' ■ 

Court. Was you with Gen. W. before or after the- summons 
iwas served ? Witness. Before. 

You 3aid that you had a claim upon Comfort Tyler : how muck 
was it for ? I said that I should have had as much from him, as 
,would. Juive tarried me honae at any tim^ I should choose to quit. 

Mr. Hay. Did you, or did you not, in die course of your dia^ 
logue with Gejj. Wilkinson^ speak of your complaint against Com* 
fort Tyler, and wish you had redress on account of the deception? 
Xclid state it. ' ' ^ 

Pidliot Cien. W. state that he wished youto come round t# 
Kichmond ? No. Sir. He told me tljpt it was possible Imight 
t)e called some day or oth.er, with some others. 
- What time was jhijj ? * Ip March. 

And wM it then he offered yoii money ? Yes* 

And do you think it was mcatit to excite you to tell all- you Jinew 8 
fX appeared so. ^ 
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imancled the' vessel ypu came in ^ One MouAtfj it 
Midshipman. He told tts that we were all under his care ; thai 
Gen. VVw had given him the command of her. 

Did you consider that you were brought hb prisoner to Iticbr 
|iK>nd ? Yes, Sir. 

Did you leave the vessel before you came to Richmond Yes t 
about ten or ti<^elve miles from it. 

Who was with you ? Sergeant Dunbaugh. I came up in that 
Wav, for the purpose of getting myself some clothes. . 

iThen you tome of your own accord ? Yes^ 

Mr. Burr. Did you ask Dunbauj^ to come widt you ? No^ 
Sir. 

AVhen did Mr. Moxley get his command as Midshipman* I 
believe at Natchez : I heard so. 

Mr. M^Rae. Did you, or not, go with Mr. Floyd aod ftlr. 
R. to Natchez ? Thq;^ ^erc in the boat. 

And yoil were in the boat with them ? Yes. 

What was your business ? I do not know : only to go down to 
that place, and stc^ untit the others came. 

Was there a particular confidence in you, and did yon not gp^ 
there for a particular purpose ? No. 

How long was it before Mr. ^ Burr arrived after you got there ? 
I do not know : perhaps tw© or tlu^e weeks.^ 

Did you not meet with son^e of the people about Natchez, anil 
converse with them very freely as to your going down the river I 
I boarded with three pr fquf people in a Aouse, and we conversed 
t»gether. 

Did you not sound their feelings ? No, Sir; they wei?e some 
ihere, who appeared very friendly^ 

What were the people's thoughts of the party generally ? Why 
^3ome were well disposed, and- some otherwise. 

Were you there, when the military were ordered out ; and how 
did vou act then ? Yes : and I went down* 

Did you not actually join them against your own party ? No* 

Had you riot one of your men under guard oi^e night ? No. 

Who obmmanded your party ?' I do not know ^hat there was 
lUiy difference ; we were all alike. 

Mr, Burr.' What became of the property that was, ii^l^e boats : 
iid the military take it out ? Yes, Sir ; they took it OHt^ it was. 
ftold, and some of the boats were torn up. They took s(>m^>hpe^ 
$xid some a3:es out, and sold them* 

Then you had some carpenter's tools ? Yes, Sir. 

Mr. M^Rab. Were there not some of the boats that had boses ^ 
in them? , No-, 

Where did you take in the cargo of hoes and axes ? I- do no(C 
know : it was somewhere down the river : it wa3 a purchasie rx^^ 
by Mr. Burr. 

J^Tf, BtTRR,. We shaft c^ W othgr evidence 
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Mr. Hat then called Qpt. Gaines, as a witness in ttCe ded^e^f 
%ho was sworn. "• 

Mn Hay, to Capt. Gaikes* Please, Sir, to inform Ac Courts 
what you know in relation to Mn Knox, or of any of the circumr* 
liCances of the case now under consideration. 

Capt. Gaines. Here is a letter froni the Attorney General dT 
fee United States, inclosing several subpcenas, which I was request- 
td to serve. I received them on the 29th April last. [He givp 
them to Mi*. Hay, who, upon application, shewed them to Mr# >< 
Wickham.] I reached New-Orleans* on the 7th of May. As 
toon as I could find where the persons named to me were, I 
jcailled upon them. I called several times at the house Where I . 
luiderstood.Mr. Knox, Mr. Lindsley, and Mr. Mulhollan lodged y 
but, I could not find them ; for, when I came near, thev used to 
slip out the back way, under the impression, as the landlord told 
itac, of my having somediing against them ; or some precept, which 
they did not like me to serve. I shewed to the landlord what niy 
business was ; assured him, that I had nothinglagainst them ; and re- 
<quested him to tell them, to call where I staid. When I saw them, 
I read to them the subpoenas, and they expldned to me the reason 
Vhy they kept out of the way. They said that they had belonged to 
"Mr. Btirr's party, and they did not wish to appear against him. I 
gthink it was Mr<« Knox, and Mr. Lindsley, sai4 this. I informed 
theni, tlikt the Commander in Chiei ,had authorized me to offer 
them a passage on bo^d one of the public vcsseR, and that they 
vrouM be apprized of J:he time when it would sail. I desired them 
to let me know whether they could come in that way, that prepa- 
ration might be made for them. Mr. Lindsley seemed disposed 
^ come on without dif&xulty. Mr. Knox refused to answer : He ^ 
said, he had first to make some arrangements respecting money s 
upon which I told Judge Hall, that Knos: had not informed me 
whether he would come or npt. He desired me to apply to him 
again. He then mfopned me that he could not come so soon as 
the vessel would be ready to sail ; upon which I stated to Judge 
Hall, that he had refused to come, until he had received his mo- 
ney ; and enquiry, What measures were necessary to be taken* 
He informed me,Jhat som^ person had filed an affidavit, stating the 
materiality of his evidence ; upon which, he would take measures ' 
to have him taken. I enquired of the Judge, whether it was* ne- 
cessary for ihe to do any thing further, or not. He sai^ there was 
tiQt ; but, that a civil officer of the country, would serve a precept 
upon him, and have him recognized to appear at the trial. On the 
next day, or perhaps the same day, I went to Judge HaU^s, and 
informed him, that die Marshal had left a deputation for me to take 
charge of Knox, and to bring him to. Richmond p^ (having first 
asked me whether I would act, which I consented to do, as I wask 
going). I consented to act under the deputation. Judge Hall 
told me, that if I did not think proper to keep charge of him my- 
i|,elf; any other person with nxe could do it at my direction. . Upo^ 
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4hi8, 2^ fitiort tim« before ihe vessel aailedf J cUrected Seageant 'd^sBA 
taugh (giving him a written order), to go to the prison, and to re- 
ceive in charge tlie person of Knox, and to convey him on board 
of the vessel. . ., - 

Judge Marsha]^, t under^to<^ that you acted as Deputy 
Marshal^ and vrete to convey him youraelf*. 

Capt- GaInes. No, Sir : I enquired whether it was neccssanr 
for me to attend to him at all times, and to remove him myself; 
;The Judge told me no ; I could send another person to remove 
him J. and^ therefore, I sent Dunbaugh^ After the vessel was 
nearly ready to sail, Mr.. Knox seemed to he in a very ill humour j 
as, indeed, he always aprpeared to have httm t asked him what 
he wanted, or what was the cause of his complaints He said he 
wanted a number of things and some clothing out of his trunk« 
i had obtained from die military ag^nt of New-OHeains, forty dol- 
lars, to advance to htm on account ; and I asked him, whether he 
would accept of it4 He hesitated awhile^ At last he accepted it, 
and gave me a receipt* In reply to ray enquiries^ whether he 
wanted any kind <^ assistance, he replied that he wished to go on 
shore himself^ I told him that as the vessel was about to sail, it 
could not be granted ; but, if he would name any friend to get any 
thing for him, it could be stnt to tum<f I gave him paper, ind de^ 
sired him to writer He. hesitated, \iiitil I found it necessary fof 
me id leave the vessel on business I had in the city again. I staid 
about an hour : and, when I returned, he still appeared very sulky. 
In a short time the vessel sailed ; andj I believe, he w^not under 
any restraint from that time, until we came to Hampton^ , 

Mn Hay. By whose onlers did you act ? I shewed the sub- 
poena uttder the direction of the Attorney General* In every stag^ 
afterwards, I acted undef the authority of the Marshal of New-Or- 
leans, except it \vas as to the offer of a passage on board of a pub- 
lic vessel, and that was done by the order of General Wilkinson* 
I understood afterwards, that the vessel was obtained by him, or 
his orden I heard that some of the witiiesses were disposed to 
come in the stage, for which no arrangement was nmde respecting 
him ; and, I distrusted him, that if he should come on shore, I 
could not be sure to procure his appearance. I imderstood after- 
wards, that they vwould all come together in. the vessel, except a 
fcw, who staid to take passage in the stage* 

Did you see any thing like ill treatment of Mr* Knox, while on 
board ? I did pot. I believe that ther witnesses, Knox, Lindsley, 
and MulhoUon, fared as well as some of the officers on board :^o 
be sure , they did not stay in the calSbin. • 

Were you with this'witness, (Knox), before Judge HaU, at New- 
Orleans I JSTo. 

You do not know, then, for what the Judgft made the order for 
his commitment ? I do not^^to toy own knowledge. If I under- 
stood right, Gen* Wilkinson had no controul over him* 

He w^s un^er your oootjro]^ then, and not under Genu Wilkia* 
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ipiy^ r Yes* From tKe time he wai gofnitiited t6 JWiil* cufttk!)dyi 
ixadtr whose care was he ? I.cdnsidefed him as under mine> 

Did'you consider him urider yoUr daife ih y<lur military capacity^ 
or as a Deputy of the Marshal ? I did not consider him iii my 
tharge as a liiilitary officer ; becaiise^ Ihad received ho orders as 
ia military officer respecting hint ; but^as a Dep#(y Marshal, I coti- 
aidei'cd him under my cha^'gei 

Did Gen* Wilkinson^ in your j)^csehb€i, atteiript to exercise any 
Mtt df authority^ or constraint, over that man ? No, Sir: never in 
iuV presence* 

Gross^^xamiriatton by Mr* BuRiii YoU Say^ Aat ybu receivedf 
orders from the Attorney General : ^fthere were you then ? Capt» 
Gaines. I w^s at Fort Stoddait. 

How did you get that letter i I received a letter of request pa 
^esutgecti 

Where is that letter ? [ It Was |)rDdUced. ] 

Have you the deputation of the Marshal as his deputy ? [It was^ 
iiiso produced : as was also the ord^r of Dominic A. Hall^ (Judge)^ 
directing the Witness to be brought to Richmond. ] 

Court, at the suggestion of Mn Botts. Had you the in* 
^fuddons 6f the Department of Wai* on the subject? Witness* 
I had ; and they purported^ that I should ^tend to the instructiooar 
of the Attorney Geineral of the United Statesr^ , 

Mr* Wickham* Where are they ? Mr* Hat* Here they 
afe, [ and produced thetn. ] 

Mr; Buftti* What day was It you teCeived those instructions^ 
do you know ? I do not^ Sin 

Had you any previous convcrfeatioh with Gen. Wilkinson ? £ 
have inforni'ed the Courts that I had no knontedge of it, until givea 
to me by Judge Hall ; nor had I any knowledge of my deputetion. 
Until it came. It was not of Wy procuring. 

Did you give any deputation to Sergeant Dunbaugh, who took 
charge of Mr» Knox I I gave him an order to go and take Jamea 
Knojc from prison, and safely to deliver him on board die vessel t 
I He produced the order^ an^^read it.] ^ had previously asked 
the keeper of the jail, if a receipt would be necessary for his de- 
li very. He told me, that the order would be sufficient : And ac« 
Cordmgly Dunhaugh went, and took the man out. 

Mr. BURRh Is he, (Dunbaugh), a Sergeant in the army ? I 
iinderstood he was. I never knew him as such. 

Mr. BaK£R. Did not Dutlbaugh act in his military capaci^^ 
as a Sergeant ?— -Did you not think him bound to act agreeably to 
your orders, you being his superior officer ? Not in his militarj^r 
capacity. I found Dunbaugh, and sent him upon that business t 
calling him Sergeant. 

Did you consider anjr <^iti2en of NeW-Orleana bound to obejg 
your orders i When he should refuse to obey them^ I did« 
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Did you consider him as bound ? When he s2ud he would, I didt* 

Is not a Sergeant bound to obey his superior officer r-^-and, d^ 
j^ou not suppose he obeyed you as a militar}^ officer i I had heard 
that he was a Sergeant : but, I never knew him as such. 

Mr. WicKHAM* Did you take an oath of office, when y<m 
deceived this deputation ? No, Sir. 

Have you received any emolument for it ? No, Sir. 

Have you ever been promised any ? No. 

Did you say, that you gave the tubpoenas to Gen. Wilkin9(»i} 
I did give them to him. 

Had you any conversation with Gen. W. on the subject of stun-^ 
inoning Knox ? Yes : there was some. 

Did he direct you to summon him ? 1 Informed him of mf 
Authority, but I do not particularly recollect as to any direction. 

Did he not wish you to do it ? I thbk he recommended k. 

When Mr. Knox was found to be in a sullen mood, had you 
any conversation with Gen. W. on the subject I I had no direct 
communication on it, aa I know of at present. 

Did you consult with Gen. W. as to the orders ? No, Sir : 1 
ataCed to hirti what were my powers. 

How came the subpoenas out of Gen. Wilkii^on^s hands iatoi 
yours : were there any orders given at the time ? No : none* 

What passed between you and Gen. W. on the subject ? I d# 
tt6t recoBect. I think it probable, that nothing did pass on that 
subject. I suppose that the General imagined me to understand 
my instructions from the Attorney General, which he saw nie to 

possess. 
Were you present when Gen. Wilkinson took tha affidavit i 

Ves. 

Whete was it made ? In hi§ own quartenl. 

Who administered it to him ? Mr. Cenas. 

What did Gen. W. d<4 with this affidavit ? I do not know. 

We wish you to recollect? [Hesitated.] I cannot recoUeot 
vehether I delivered it to the Judge, or not. 

Do you recollect, whether you went from the General to the 
Judge i I do not diink I did ; because my. impression^ was^ that 
I received my authority from die Attorney Greneral of tlie United 
States. 

IKd you not deliver something to the Judge i I delivered a 
letter. 

Had you any advice, orders, or instructions from Gen. Wilkinson 
concerning, something of Knox, or going before a Magistrate, or 
Sttiy thing i I do not recollect any thing. He consulted with the 
Attorney, as I didalso several times, on the subject of the subpomas, 
and advised me what steps it was necessary to take* 

Who directed, or advised you to go to the Attorney i N# 
j)erson* 

Did you retain the Attorney ? " No : I applied to the Attorney 
»flfi the subject of the aubpisuas^ but not particularly relating to the 
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#tti^ (>f lCn6!!P. TaW mentioned tbc case? to anbtHer Attorney t«r« 
or three times; as I did not know the different distributions gP 
powers in the: United States, or how fiar I could go in the officii, 
of .which I had accepted* 

Did you, before you came to New-Orleaps, consider yourseMT 
bound tQ obey the orders of Gen. Wilkinson as a nwlitary officer i 
Certainly. \ 

Well, Sir, you went on board the public vessel. Siipposc h** 
should have there ordered you, to put one of these men In irons r 
would you have dont it ? I should have thought that he possessed' 
the power of controuling me, and every other persoii in the Army' 
or Navy that was on board : but I did Hotthink that he possessied' 
a disposition so to do* 

Do you know, whether Gen* Wilkinson knew of these men 
being put on board the vessel ? I have no doubt but what he kn^W 
of it. 

Was there a Midshipman there, or any other officer who wai a 
prisoner ? I understood that he was under arrest. 

Did .you stop at any place in coming from New-Orieans J 
Yes : we called in at Havanna a short time, Scvcra^l of u^ wer«^ 
very unwell ; we had nb fruits on board ; and had no other water^ 
tban the Mississippi river water j and, therefore, we put into Ha- 
vanna to get some shpply : but, whilst we were makmg arrange- 
ments to get out our boats, there c^ame a shot from the Moro Cas- 
tle as a signal for us to come in ; This was about 4 o'clock. After 
supplying ourselves, a* little after dark, we set sail again. 

By whose direction, or orders, was it that you put in there ? It 
was at the request of thoj&e who were sick ; who^ by a note, requests 
^d it of Gen. Wilkinson, and of Capt. Beed, the master of the 
vesseL 

Ho\V long were you coming round? Prom the 2Snd of ^ay|, 
I think, until the t7th of June, ' , 

V^hat provision was made for the fare of those that were coming^ 
I -do not know. 

Had they no particular sea-stores provided for them ? I do not 
know that they had ; but, I know, tha^ the sea-stores were much 
better than the other provisions. 
- ^e^tioned by Mr. Hay. You say, that you had received sevc* 
ral subpoenas j ' some of which were intended to be delivered to Gen, 
Wilkinson : who returned some of them to you, pointing dUt soma 
particular witnesses ? Yes : he pointed out some of them. 

Did you consult Counsel as to that, and as to the deposition ? 
Yes : at severaT diflferent times, I recieved advkc with respect to 
several points relating to the subpoenas ; but,^ on what paurticular 
points, I do not know at present. 

Did Gen. Wilkinson refer you to any person who would g^vo 

£>u that advice ? He named a Mr* Gurney, th^ Attorney of the? 
ittrict 5 and a Mr» Duncan, 



(70) 

Did you wceivc advice frpfo thcpa ? Yes t on «f vcn4 m^Bf^ 

nons. 

By Mr. Randolph, . You spcA of 40 dollars given to Mt> 
Knox : upon what authority was that mon^y paid to him ? WiT^ 
wrzn. There were $ev«ral applications madq to mc for this pur- 
pose. I mentioned the circumstsmce to the ppircrnor, to General 
Wilkinson, ani to several other gentlemen* I think the General 
fuivised me to cpnsuk Judge Hall upon the subjecly pr the AttcMney 
General : but I went to Judge HalL He was aske4 by Mr. 
Graham, whether I was right in adyancing money ? He approved 
of it ; and said, that I had a right to demand its remuneration^ 
i was afterwards informed by the military agent, th^t he had been 
authorized, by Gen. Wilkinson, to advance this money. 

Mr. Baker/ Then I understand that Gen. W. first comulte4 
with the Attorney, and then advanced, or ordered you to be adyaa-r 
ftd the money ? * I do not know as to this. 

Was this Mr. D uncan, Aid-de-camp to the General ? I ua-: 

(derstood that he had been his Aid«de-camp. 

Mr. Graham, Secretary of Ncw^Orleans Territory, was thc% 
•worn. - * ' ^ . , > 

CouNSiL for the Unitep States. Please, Sir, istate to the 
Court, all that you know about summoning these witnesses at New^r 
Orleans, or any thing on the same subject. 

Witness.' Some short time before the arri^l of Mr. Gaines 
at New-Orleans, I was sunji noned to cpme to filichmond as a wit- 
ness. After Mn Caiijes^ ariival, meeting with him, be told me 
that diere wa^ a public vessel .coining round ; and that it must be 
the most speipdy mode of cgoyeyance. ' I then waited on General 
WilkinsoiK to know if I could get accommpdatj^d in tWs vessel^ 
fis nqiy health was bad at that time. * While I was with the Gene- 
ral, he stated to me, that he understood there wcte several wk- 
xiesses in town, who liad formed a part of the expedition with CoU 
Burr : some pf thena were unwilling tp cpiy^e round. He asked^ 
if I knew of jmy regular process which could be served upon those 
yrho were upwiUiog to come round, sp that they might be com- 
pelled to dq* sp, I told him I did not; that it wap s^ question 
^icli the Judge of tho Federal Court could answer. But, recolr 
lecting that there was a niisunderstanding between the General and 
the Judge, 1 offered my services to wait upon the Judge, and to 
learn of hin>, whether there was any such pipcess. Either at this 
time, or at a perickl somewhat subsequent, the Judge ^ked me^ 
ivhether ther^ would be any inipropri«ty in advancing of money, 
and to what amount, to these witnesses. With relatjon to my 
qu^stioo, however, the Judge answered— that 'if the witness should 
yefuse to enter into recognizance, or to answer, such ques^pns as 
plight be properly pu^ tp him, after he vas regularly summoned, 
^t then he could send him round hy the power of the Marshal: J 
rt to the affidavit of Gen. Wilkinsoi), or to any other proceeding; 
I WW apthing about it j save, tha; come days after,. I called at 
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Jtidge Hall's chamber, where I ftaw Mr. Knox, ia^cotiycrsatiou 
with Mn Keen. I had been there but a few minutes, wheii^ after 

. retiring, these gentlemen returned' to the room. The Judge then 
jasked Mr. Knox, whether he was prepared to answer the questions, 

L or to enter into recognisance t6 appear. He refused to do either*^ 
I think I am correct, when I say, that security was asked for. 

> Tbc Judge has that clause of the law before him^ which authorized 
him to act ; and he pointed it out to Mr* Kcen^ and to Capt. Port ; ^ 
tirging them both to answer questions, or to enter into recogni- 
sance. He added, that it would be very unpleasant for him to 
take .compulsory measures ; but, that he should be obhged to do 
it^ ' Capt. Port particularly expressed a desire to know, what ques- 
jdons would be asked (rf him. The Judge shewed him a papers . 
,h^ said that he was not bound to answer these questions^ and the 
Judge might proceed as he jileased. The Judge sent for the 
Marshal; and these gentlemen were committed.. In the after- 

. noon, however, Capt. Pbrt gave seeurity for 500 dollars, and was 
released. I understood afterwards, that Capt. Pott was to take 
his passage in a vessel to New-York,^ as he could not at that time 
leave New-Orleans. 

Mr. Hay. Was this Lawyer (Mr, Keen,) there, to defend Mr, 
Ijj^ox I WiTMJESS. I do not know* 

^estton by Mr. Knox»- Was there not objection made to the 
/Court by the Lawyer ? y^L do not know but there was a doubt. 
Mr. Ha¥. I understood that you applied to^tbe Judge, because - 

, .of the difference between Judge H^U and (Jen. W. to know as to 
the proper mode of proceeding? Yes^ Judge Hall and Mr, 
Keen, both of them, requested me afterwards to speak to Capt, 
Gaines, to take Mr. Knox out of prison, and convey him to the 

' ship, as a more convenient place. Mr. Keen is an Attorney ; and, 
I have reason to suppose, from his request for my interference, 
that he had some interest in Mr. Knox's situation. The treat- 
nxent of this witness was spoken of, while on board.. I t^ink it was 
very good. I do not know what complaints could haVe been made, 
I know that the sh|p Beef was preferable to that which we had» 
who laid in our own stores. There were no constraints : they 

, were permitted to do just as they pleased : they walked upon the 
,^uarter-deck, and slept where I did. 

' Do vou know any thing about stopping at Havanna? Yes: 
Gen^ Wilkinson objected to stopping, because it woiJd tend to de- 
lay the passage: And, again, because it W9uld give his ene- ' 
93ies an advantage to censure him. However, we were obliged to 
^top there, as we were short of water. 

Who was your commander ? Mr. Reed^ ^ an officer of the 
K avy. 

' Who went into Havanna ? Mr. Reed, Capt. Gaines, a young 
inan, and myself. It was necessary that Capt, Reed should report 
\k%» vessel to the goyemmeUt. Aflier we had purcliased our fruitj 
i^c^ we came ogi , . ^ 
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Row long "vrere ywi on shore ? Not quite ihree hoiirsu 
impression is, that we should not have gone in at all^ but that they 
fired at us fix>m the Moro Castle. 

Cross-Examinatian by Mr. Martin* Do you know- whether 
part of the American Navy which is at New-Orleans, was consi- 
dered as co-operating with the military I 

Witness. I understood that when the Navy was sent therc^ 
th^t part of it was placed under the command of Gen. Wilkinson* 

Have you any of the printed interrogatories ? No, not one : 
There was one copy sent to the Governor of New-Orieans. 

How long were you in New-Qrleans ? Two or three months* 

On your way down the river, did you find any military guard ? 
No. 

What time did you go down, and with whom ? I went down 
about March, in company with Capt* Fort and several others* 

Did you not say, mat Capt. Fort could not come away without 
great inconvenience ? Yes, Sir : I took^Mr. Fort out, and told 
him that the Judge was a good man, and there could be no dan- 
ger. He told me, that Mr. Alexander had advised him the same* 

Do you know any thing of Capt. Gaines* actions as an officer, or 
how he became a civil officer ? It was at the request of the Judge, 
as I understood, that Mr. Raines took the deputation ; and, that he 
at first had refused it. 

Did you make an affidavit ? No. 

Do you know who did ? No. ' I said Mr. Gainps refused the 
deputaticm : He said he had come there to serve subponaft by or- 
der, and did not want to dp any more. He I4>peared unwilUng ; 
but, hj was urged to it by others, and myself* 

Mr. Burr to Mr. Gaines. I understand you hold acommis- 
fiion in the army ? Yes. 

What did you say with respect to obeying the wders of your 
superiors ? I said, that I felt myself bound to obey all the orders, 
and execute all the duties charged to me by the Secretary at War* 

But did you consider yourself bound by these cttxlers, to accept 
of the office of Deputy- Marshal ? I did not hear it, nor a sugges- 
tion of it from Gen. Wilkinson, or any other person. The Judge 
was the first person informed me, that there was any deputation for 
me to accept of. ' 

Do you recollect that Mr. Fort was under arrest, at the period 
of that affidavit ? i do not* I do not know that ever I was the 
affidavit. 

Mr. Wirt. During the passage, did this man (Knox), appear 
^8 at other times ? 

Witness. As far as I know, he was. 

Mr. Martin. Would he have been permitted to leave tSo 
^^essel \ As far as\ I know, he would. 1 saw no constraint. I 
only recollect his complsuning, that he had nothing^ warm to eat» 
The Captain told hijn, that he must not say so, or make any com* 
yl^ts on the quarter-dccki^ 
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The evidence being closed, except wtt«t came by way of e:?jihr 

nation afterwards, Mr« Hay wished to know whether llie oppo- 
site Counsel required any argument, as the Counsel in fiavoMr of 
Gen. Wilkinson were willing to leave it with t^itt evidence. 

Mr. E- Rai^dolph* We require to place tlie testimony m kf 
pwn order, and to shew the law. 

IVEDNESDAT, fune 24^ 

Some difficulties were suggested as to the precise state in wVicIi 
, ^s case stood* ^ ' 

The Court said, ifr appeared in a double aspect t it appeared Hke 
4 motion for a rule to shew cause, and like a motion foir an attach* 
meht The effect of any particular mode of conducting the argu- 
ment, however, was immaterial, let whoever would commence or 
close* 

Mr*. Hay wished to know, whether there was to be any restric- 
tion to the usual Qiiniber of two on each side, or what course wag 
to be taken ! For hb party he did not think it necessary to use aa 
argument on either side* 

No directions were given as to the course of argument. 

Mr. Graham was again called. 

^esitoh by Mr. Wirt* I wish, with-perjnission of the Couit^ 
to ask you a question relating to the state oFthe public mind about 
New-Orleans and in the western country^, what is thought of Gen, 
Wilkinson^d conduct respecting the examination of witnesses ; and, 
generally, as to his having to do with it ? 

Mr. Graham. What part of the country ? ' \ 

Mr. Wirt. Principallys about New-Orleans. 
' Mr. Gr AH AMt The public mind, in March last, was very much 
Agitated ; and the alarm was very great. I did not arrive there^ 
however, until the daiagfer^Biras thought to be over ; but there ap- 
peared to be much of a want of confidence. 

Mr. WicKHAM. Who was danger apprehended from — CoL 
JBurr or Gem Wilkinson? Mr. Graham. From QdL Burr. 
"When i spoke of ji want of confidence, 1 meant to say, that thei^ 
, -w^s a considerable portion of thje people of New-Orleans, whp 
believed diat there ^ere other persons who were disposed to alter 
the Govemm(£fnt, and who would /oe ready to join in any attempt 
.40f the kind. Such was the suspicion. 

Mr. BuRiu Do you'know if there were any other m^eans used 
1-to procure te8tim<Miy, than what we have heard of; or atiy other 
species of testimony sought : such as private papers, or letters ? 
!Do you know of any measm'es pursued for that purpose ? 

WiTNEas. I do not know what measures were pursued : I 
#iaye heard that the Post-master at New-Orieans — 

Mr. Hay. This has no manner of bearing on the question. 

Mn BuRR» llie charge against Gen. Wilkinson being, that he 
Attempted to poison the sources of justice, any question that may 
i|^^ to that object, must be to point. If it should come out, flia^ 
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-,|Segal oveasores have been used, questions on that |)oiiElit ftiuit hi, 
proper* , 

Judgd Marshal. The Court were goirfg to* inform the wit-v 
ness, that he had not a right to speak of what other people iaid* 
.There. is a difference between this, and facts which have come 
within his knowledge* Inhere is no propriety in stating hevsaji 
evidence to the Court. 

Mr. Hay. My objection is, to the qviesdon itselfi^ 

Court. It is impossible to say^ whai the answer wifi bev 

Witness. I do not remember that Gen. W. ever staied to ma, 
how he obtained information. He mentioned to me, that he had 
received several letters ; but did not say how. It vt2LS generally 
said in New-Orleans^ that the Post-master there had given hiA 
the letters. 

Mr- Hay hoped, that the Court would not sdlow this sort of evi- 
(dence. 

Judge Marshal. This is the same as befo/C/ 

Mr. Hay. It matters not now, as every body knows how the 
Jetters came to 'hand. 

Mr. WiCKHAM. State what you know upon this sublet. 

Witness. I know very well, that the practice did prevail of 
epening letters -, but it had ceased to exist^ when I arrived in 
New-Orleans. f 

Mr* Burr. In your conversation with Gen- Wilkinson, did 
you understand of his having received any considerate number o£ 
letters belonging to other people ? 

Witness. He spoke to me of having received many letters j 
but, whether directed to himself or to other people, I cannot say* 
I rather think that I never did receive such information from Gen* 
Wilkinson, as his having obtained other people's letters through the 
Post-oiHce ; but I know, that there w^ a strong impression of the 
existence of such a thing in my mind. 

Mr. Martik. Have you any knowledge that Gen. Wilkinson 
fixed certain posts at different parts of the river^ for the purpose of 
teandning papers and letters ? ' 

I was told, that there were posts fixed near New-Orleans s* but^ 
they were removed before I got there. 

Mr. Hay. Do you know any thing of the.fact^ : 

Witness. , No, Sir : This was before we came to New-Qr- 
leansi 

Mr. Wirt. Did Gen. Wilkinson ever say any tlnng to yott- 
about gettiikg letters in^properly from the Post-offiite I 

Witness. No : He did not tell me how he got the letters* 

Capt. John A. Murray was called by Mn Burr, and sworn. 

Mr. Burr. Were you in New-Orleans in Januarys Februaiy^ 
and March last ? Yes. 

Of course you know what passed, and what posts wer« esti^ 
blished up and down the river. , 



^ iViTness. I was ah officer cqmmanding tlie giiard, a few mlica 
iip the river. > . . . 

, \Vliat were ^'our orders? They Were, that I should ^top all 
the boats ; arid if I found any suspected persons in them, to stop 
them for exaniinatioii; and hcud them uiider giiard ivitil Court. 
Were yoii to seize 6n papers i Yes : I Was to ejcamiile all pa- 

J>ers. _ ■ . ' " , ' ■ ;. . 

If you found ariy papers or letters that ydii suspected to be cdn- 
tiected with the supposed plot, did you transmit them .^— ^dr in- 
stance-^a letter to itie, or a letter to the Governor ? Yes : I cer- 
tainly should tiave transmitted them. 

Was there also i post below^ on the river ? t believe there 

Do yoii knov^ if they had ordei^ to Search also ? 1 do not 
know. . , 

Mfi Hay. Did you receive these orders from Gov* Claiborne t 
Yes; r 

Mr; Burr; Would^ yo\i, ai a military maii^ obey any orders 
fronti th^ Governor ? Yes. 

fiecause he is your superior ? Yes; 

But not as a commanding officei* that y6u found youi^lf to obey 
^y Orders from him ? No. 

Mr, E. Randolph began the ai'gunienn tte stated, that this 
Was a niotion made to the Court^.for an attachment lipoii General 
Wiikirisoii^ to bring hini into Court, to answer such interrogatories 
M triight be piit to hiih for a fcontempti It was customary^ he be- 
liqvedj wherever strong suspicions should be excited, in esses of 
this kind, that ah attachment should go ; because it U always in 
the power of the party who is^charged, to purge himself upon his 
own oath i if he does not do this, it must arise from a conscious* 
iie^s of his own guilt. Wherever a presumption of this soft should 
be well established, having had the^ advantage of eVery thing in 
the power of the person charged^ and yet omitting t6 avail him^ell* 
of it, the Coiirt will take pointed measures upon the tontetnpt. 

As this case ndw appears from, die testimony^ the charges nd 
iot^r appear to rest, 2^ were first insinuated, upon the evidence 
of Janles Knox ; against wliom so much has been intimated o£ 
jsnmity s^ainst Gen. Wilkii\3on^ and desire to destroy his charac** 
ter J but,, we have strong ^ferences to mdke from the testiinony 
of two witnesses, who gen. W. and his friends KaVe introduced to 
vindicate those acts of which we complain. Had We been so hap* 
py, Sir, as to have enjoyed such a discovery and knowledge of 
facts on ottf side, as those of which our Op\)oneii& can avail them- 
selves, 1 h^v^ not the least doubt but wnat wc should have beeit 
able to {produce to you an history of those transactions, infinitely 
more detailed and strong, than I own to be In our power now to do# 
Judge, Sir, of the natui'e of our standing, when we must inevitably 
g£^ther so much frofe the Defendant, ttirough the very evidencq 
which he must naturally suppose to be the best he can produce to 
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answer hii purpose. Give me le;ive here to pay A«t tribute whichr 
I shall always with pleasure avow, where I mar discover it to be 
due^ I discover k n^ankness and manliness in tne relation of testi- . 
mony, which m^ts my wwtnest regard. The perspicuous and 
unequivocal testimony of Mn Knox, is well Corroborated by that 
o¥ the gentlemen who have been introduced by our opponents. 
Mr. Graham and Mr. G^in^s have exhibited the case in those co- 
lours, which must meet our wishes. Mr. Gaines was inthe-army, 
and was made (byword) a Deputy-MarshaL I feel a repugnance 
fiere to enter into the examination, and compare this germ of alli- 
ance of the civil and military character in this one gentleman, whea 
Ae civil, did not require the aid of the military arm* I must con- 
fers myself not to be sufficiendy versed in the arcana of office, tc^ 
tec the necessity or propriety or such a commixture j or how it is, 
tjiat Execudve and Military powers can exist in the same person, 
even with the advice and consent of the Judge t an union formed 
in obedience to a military superior, for the sm^e puipose of catch-> 
ibg and detaining unfortunate men, wh<> happen to be witnesseii 
concerning a certain transaction. Am I mistaken, when I say; 
that th^ tenor of Mr. Gaines' testimony establishes the fact; be- 
3^ond a cBspute. It is Hot necessary to enter Jnto the testimony, or 
enquire what the purport of the orders was : ' It is enough, dia^ 
Orders were given to transport a witness to a gi^^t distance ; and; 
that these orders were carried into effect by a military officer. ITjc 
Inference I draw from this, is — that somediing of a military power 
*ras intended, and was exercised. That it was of a military tenor 
^d complexion, we must mfer, from reflection : for, can it be sup- 
i)osed, that there were so few honest men in New-Orleans, as that 
Ao civil chiaracter could be found to execute a civil process f— -an 
office that any msUi could fill. When was this project of combining^ 
two offices togedier of a difierent nature, first conceived. It is aa 
imion which no possible position of affairs will justify, and which 
Ae poHcy of government loudly forbids. It is immaterial, whether 
it originated with the Judge,, who was infected widi the mania, 
which Gen. Wilkinson had excited ; or, whether it sprang ftom 
Gen. W. himself, since he excited it. He was a military officer, 
appomted to do civil duty, widiout the least emolument. . And 
how was he appointed ? I will venture to say, that neidier im 
fruth nor in law, was he a Deputy ; bec&use he never submitted td 
fee n^essary f#rms. According to the act of Congress, a Deputy- 
l^rshal must ^ve bond for the just performance of his office, tie 
is to qualify himself in tiie same way as his Principal ; and, until 
Ike does that, he lias no more the powers of a Deputy-Marshal, 
than any other person. 

[Mr. Gaines here was called upon to shew his deputation, whicSi 
|ie.did.] 

Mr. Hay said, diat there could be no necessity of a bond, fot 
|)u5 special purpose of removing one individual witness. 

Mr. E. Randolph dafercd from that opinion. Wa» he not ^ 



"Marshal? If not^ what was he? He wasnobodj, with respeat 
to power: He was a man, who acted wholly unauthorised* If 
it is conceded that he was no Marshal, it states just what I wi^ 
about to prove ; for he possessed no civil character whatever, aQ4 
had no right to assume one. Sir : the frankness of Mr. Gainev 
acknowledged to you, that he did not conceive this civil assmnpticKUl 
to absolve him from his military responsibility : for he said, that 
if Gen. Wilkinson had .commanded him to have put Mr. Knox ia 
irons, he should have done it. Here, Sir, we have the true.natui^ 
of this business ^unravelled. A man without any authority accords 
ing to law, had an interview with a |udg^, at die order of lus super 
lior officer. He is to receive a civil appointment ; but the Judge 
liesitaCes to give him this authority, without the appearance of 
a cause* Well, to shew this, aii affidavit must be produced : Gcxw 
Wilkinson is ready to afford relief in that difficulty ! Is. not aljl 
this knowledge of the fact, and the object to be obtained, a clear 
proof that thh same Gen. W. was a party, and a prominent movef 
in this transaction ? Yes, Sir : he wilfully contributed to the trans* 
portation of this man, under the authority of himself — ^knowing 
that he acted illegally. Do not let me be told, that this was an act 
ibupded on the necessity of the case : that will not legalize it. The 
privity of Gen. W. to the transaction, and the demand of the e3>^ 
jcessive bail by die Judge, for the witness to appear ,1200 miles of^ 
are sufficient to ascertain the feaUire of the action. I am aware 
^at it will be said, that any witness may be bound over with secu- 
rity, to appear at the trial, wheresoever it might be held : but, 
where is me right to procure bond and security, or cast a m^ into 
jail, when he is willing to come to the place of trial ; and merely ' 
Jbecause he camiot give security to the excessive amount required* 
Is it to be supposed. Sir, that this witness could give bail to that 
<i.mount ? This is an outrage (I may call it a judicial outrage') of 
a destructive nature, to that distinction which ought to ever subsist 
Letween the departments of a government, whose wish is to pre- 
serve a wise distinction between its parts, so as to protect the citi- 
;^:en in his rights. Sin whether security is asked to an amount 
which cannot be accomplished by the person of whbm it is askec|y 
it is the ^ame as though he was committed without the otter. And 
what can be expected from a man who is already in jail i In jail 
ibr the sin of being a witness ! But it will be pretended, that this if$ 
not the act of Gen. Wilkinson, it is that ©f Judge Hall- But how 
is Gen. Wilkinson clear of it ? Judge Hall will act, but he wants 
the authority : Gen. Wilkinson will contribute his mite to complete 
the scheme, and so the act is completed. Here is Mr. Knox ar* 
rested upon the affidavit-— committed to prison-^-kept there-^and 
jthen removed on board the vessel for transportation : and all at the 
Instigation, and by the intrinsic power of the Commander in Chief 
pf the Army and Navy of the United States : this same Commander 
Jn Chief who consents to the drawing of money from the militarjr 
dmif fpr purposes indeutically connected with the whole bitfiness«* 
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la shorty Sir, if you look to any part of the transaction, you wHl 
iee the same military features strongly marked, apd Gen- Wilkin- 
json at the bottom of it. Did he not consider himself, and was he 
not considered as posse^^ing positive and uncontroulable powers 
over this vessel ? • Did not he autherize Mr. Gaines to offer a pas- 
sage to the witnesses ; and^ was not|iis will on board considered as 
paramount? 

' Besides : The military feature 15 observable in the order which 
Capt Gaines gave to Sergeant Dunbaugh, to take the witness out o^ 
prison, and put him on board of the vessel. This ivas in true military 
fetile. "Wherein is the civil oflScer observable here. He orders thi 
Sergeant to do an act, which he is obliged to obey ; and this was all 
tinder the subordinate directions of Gen* W.— :and so the whole ap* 
peared, even until their arrival at Hampton, and their passage afr 
ter wards up to Richmond. How can we be at a loss, when we 
nee the Attorney Generates letter, directingj subpoenas to be puf 
|mo Gen. \yjlkinson*« hands ? ' ' - 

Mr Hay called for such a letter, 

Mr. E. Randolph. There is . no difficulty about that. 

Mr. Hay. Ther^ is a difficulty : I wish to 6ee the lettw:. 

Mr. Randolph. Then I wave the subject, and go on to athey 
lestimbny and facts, about which there can be no difficulty. The 
fact is, that subpoena^ were sent to Gen. W* Now is it not a 
Uttlc singular, that subpoenas should be granted in a crii^inal case, 
to the Coinnai^nder in Chief, to be filled and served agreeable to 
h*s pleasure ?* If he does not command, does he not sp-ong^y re- 
com nend to Mr. Gaines, to find out where Mr. Knox is ? Does he 
liot, in fact, direct all the business of the affidavits ? Now how 
fame Gen. Wilkinson's affidavit in the hands of the Judge ? It; ^ot^ 
not appear who carried it \ and, the strongest presumption is, thi^ 
he carried it hiniselt In short, eyeiy feature of the proceedings 
go tp shew, that there was not the sniallest thfag but Gen. W. obt 
served to answer his purpose. Do we not find him employing an 
Attorney ? an^ for what ? Are we tp suppose that the military 
ches^ is to be converted to his employment of Lawyers^ ? No, Sir t 
Dui it was his ardent wish to give die whole scene a military ap- 
periri^nce, and yet to escape without the censure. Mr. Gaines told 
you, hat Gen. W^ must have ki^own that Mr. Knox was put oit 
boDrd u;innningly : and, notwithstanding his supreme power, yet he 
prr.nitt'-d thjjs man to remain a prisoneiw»tom from his family and 
fciead^— *m e3j:ile from his country—and deprived of the common 
means ot* preparation, for a lont^ and an uncertai^i voyage ! Mr. 
Graham tells you, that Gen' W. informed him, that there were 
some witnesses who were unwilling to go ; and asked him, what- 
jfn asures were proper to be used to compel them. See his solicitude 
through the whole of the business. It appears that Gen* W. had 
been applied to for the liberation of Mr. Khox ; that Gen. W. Wm- 
jelf took his parole of honour at Hampton, to come here ; and liisH 

It jf^ none but Ceft. W, th^t gave bixa liberty* We find hfci^ 
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Matidishing as k militaiy xfotnmahder at one mometit ; and, at ino'» 
iher^ acting the farce of aTi^fnsinuatiiig courtier; Are you a free- 
inan? says Ke to Mr. Knox. And why ask this? Terror wl» 
at first tried ; threats were employed ; but, finding no effect tould 
be wrought by those mean9» see hirp changing his tone to cajor 
lin^ : Sometimes ^oftnies?, sometimes severity, in order more deli- 
berately and effectually tq execute his deep-laid purpose. 

Sir, I think that through the whole it is clear, that unwarrantable 
;• efforts were n>ade to coippel Mr. Kno:^ to give tiestimony to the most 
ilagn/nt invasion of his privilege as a witness ; and that in the ex- 
ecutidn of this measure, he was unjustly arrested and imprisoned : 
and so kept, until safely hi ought within the neighbourhood of this 
Court* pn these particular facts, I mean tQ m^kG iome observa 
. t;ion& 

First, Sir, we find the witness is arrested, imprisoned, and put 
pn board of a ship for transportation. Here, I will not stop to look 
kt the insinuations thrown out against Mr. Knpx : they are nothing 
at all. Mr. Knpx hacj b<*:n summoned by the United States to ap- 
pear, and we have a right to rely on his ch^acter as a witness who 
was tp appear for his country. His expc dition, therefore, down the 
riyer^ frfees hini from the blame of the transaction ; and encourages 
me to say, that he is a man of credit. Hoyr is it, then, that he is 
one moment a witness, aiid at another a criminal : and that, merely 
because he is a witness. This rtiakes an impression, that something 
must be wrong. The fact is indubitably fixed, that this originated 
with Gen. liV ilkinson : and for what motive, it may be asked ? 
The motive cannot be doubted, when it is considered what was saicj 
tW other day—" That Gen. Wilkinson was a pivot;, if not the only 
pivot, upon which the prosecution turned." This is evident, by 
the Government not choosing to hazard the prosecution without his 
presence. This is a fact which we have had frequent occasion to^ 
r botice, as well as to remark, the great stake which Gen. W. has toi 
I run himself. From these considerations, we majr safely say, tha| 
* the names of ifxirr atid Wilkinson are antipodes ip regard to con^ 
^equences^ Gen. Wilkinson never can regain his meridian brightr. 
^ ness, until he can draw Col. Burr intq darkness. He has granted 
this himself 5 and. It is his duty tp take care that, like some demii 
god, he docs not fall, with irresistable force, from his government : 
&mbllhgdown an^idsttberuinsof matter, which he himself has erects 
cd. Itpeeds but an examination. Sir, to discover that he is borne 
down by the weight of his own testimony* The evidence proves^ 
what he has dquQ ; and, at the same momei^t, the native which ex-i 
cited him. 

I shall now shew^ may it please the Cpurt, from the law itself^ 
that these actions amount to a contempt of Court. [Mr. R* here 
rea4 3 Hawkins, 2«6, 290, 293, 299, to adduce the general principle 
pf contempt.] But contempts, he observed, were so amplified, thai 
it would be in vain to make an universal reference. It is a princin 
pie pf.lawj, no4tQ use'lawJess force j violence or terror y m making of* 



^mC»^9 Hawkiaft Sf 5» cli. 22, iec. si] But what is here tfie eaaet 
llere is a man, going about his own business, taken as a witnes^-^ 
.exanuned^-^i-terrified, and thrown into jail : he not being able to giye 
heavy baiL He is placed in the hancls o£a military man, under the 
assumed nanoe of DepuJhf^ Marshal^ and who has not a particle of 
legal authority to vindicate hb actions ; but is under the most tm« 
mediate controul of Gen« Wilkinson himself, who has the supremo 
authority over him, until he arrives within a very fiew miles of 
Richmond. What, Sir, J would ask, would the corrupt Ccnart of 
Bn^aoid say to this ? Securities of this kind ^ever have yet been 
exercised ; and the utmost that ever has been done to a witness, 
has been to bind him over for his appearance at trial to give tesd* 
^ony ; and, 9cither in this country nor in England, have w^ seen 
compulsory process issued ii> the case.^ Our inference; necessarily 
is, that every compulsion which is used, and which the law does not 
prescribe, 19 illegal, and subject to prosecution* No force is to be 
used^ except where a person shall refuse, or where he has failed in 
4iis appearance^ But here, the only plea b, that b!^ refused to mako 
an a$davit« Now if a man will vroluntarily ^ before a Ma^;isr 
itrate, and make affidavit of his own accord, none can prevent hims 
9nd, if I undetitand the doctrine of Blackstime and others on this 
subject, an affidavit should.be voluntary : but here, on the contrary, 
mt see eveiy specie!^ of restraint and compulsion. If we look at 
^e power of a Magistrate as to affidavits, in Graydon, 250, sec* 
;3?, or of the Marsl^ to Imprison, we shall cUscover that Judge 
Hall proceeded extra-judiciaily in this case ; for &e genUeman 
/charged, w^ aot to be examined before him ; and, therefore, aU 
^at was to be done, was to subpioBoa the witnesses, and direct them 
p> appear in this Court, to g^ye evidence. If this act of Judgo 
Hall was unlawful^ I inferi by a stronfi; principle of law, that ^verjr 
jpcr^on connected with it, acted unlawfully also, IQ as much as di^ 
^ntribut^d to do an unlawful actJ— rXhus it is^ tha|t we contend 
Jhat Gen. Wilkinson participated in the oifence. 

I am really astonished at the rapacity of the ciircumstanc^s attend*? 
|ng this uncommon scene; ai>df at the blindn(sss of the subordi- 
l^ites to ^\s great PrmcipaL Here i$ affidavit after affidavit, ai|d 
fiever enough to satisfy his gorgeous appetite. But the atrocity 
p{ the circumstance ^, if possible, heightened b\r the consideration^ 
that these a^davits were drawn froni printea intprrogatoves : a 
^|)ecies of evidence which pinued fhe witnesses down to particular 
points, from ift^ich they could not diverge* We canotbut see tliQ 
» levils, attendant K^n this. fi|ode of evidenpef The mind must neces- 
sarily be intimidated ; so that ^t is extremely jHrobable, that all the 
pircumstances willlnot appear^ Beside^, a failure ?n re-collecting of 
what the witness ha^ already ai^wered, is probable ; and, pei^apa, 
his answering to questions yet i^nasked, might produce a want of 
uniformity ; which, though not in itself untrue, might operate to dc- 
.litroy the benefit of the testimcAy ; and, perhaps, the character of 
^ Wf^^ss, as a xnan of veracity. ^hU punctUious regard tQ (et 



{hxtation, Irfiich is iiatuilEd to men, might operate as a 'stitnjg^ bsfttrtff 
to the divulgemcnt of facts which, unintimidated by these cuxum* 
stances, would be produced. Thus the man's own breast might be, 
by the mismanagement of the eicamination, made the depository of 
tecf ets, which justice to mankbd reqmres the production ot Andy. 
Sir, I will venture to say, that in a case like this, it is more forcil^jr 
]»alpafole i for, nothing can be more dangerous, in this couotsy even^ 
than the power which men on the part of the government will be 
prone to exercise. Instance the present case : Here is a witnes# 
compefled to give his affidavit : taken ex parte ; taken before a Ma^ 
gistrate who was created by mat government, and whom he wa« 
bound to obey ; and who would fail, from some capse or other; to 
^3iyress the words precisely as they were intended to be conveyed* 
Now suppose his words under all these disadvantages, to be produ- 
ced to his face before a Court of trial ; said he should, without in^* 
clination, deviaite a Itttle from the words taken by this authority at 
a distant time-*t^in what situation would he be ? He would be told, 
Quit ht must not go from the words of his deposition, because he 
had sworn to it. Who can be safe from the direful effects of a 
sne^'ure <rf tWs sort ? Wq are told that the Bill of Rights give u» 
the privilege of being Confronted with witnesses ; but, were thi# 
mode of proceeding to be adopted, it would entirely change that 
.course. To cOnfi^nt witnesses, is the only means of drawmg out 
facts, and giving them their true appearance : ignorance and intention 
are alike mscovered. I think. Sir, that we cannot do better thaa 
adopt the same principle in law, as is expressed in our most holy 
prayer — ^'Mead us not mto temptation^." but, what a conflict must 
the man have to 8trugg;le with, who has been hastily forced into a 
dedaradon of facts ; which, several months after, he is called upon 
to ntake an oral repetition of. We have numerous cases in th^ 
books, which are worth our examination, upon this subject ; and^ 
among the rest. Sir, permit me to refer you to 5 Vinor, 444, plea 

' 5 ; and 44.6, plea 44—2 Atkins, 469— and 2 Vesey, 520, Why 
are publications to prejudice the public mind prohibited ? Because 
it may tend to bias the mind of those who may afterwards be called 
on the Jury. ^Why is such caution observed in takii^g evidence, but 
to prevent false swearing ? Why is tampering with witnesses cen- 
sured ? because the mmd shall be left free and unbiassed. No 
influence whatever is to be attempted, either of hope or fear, of re- 
ward or threat, to awe the testimony in any way. We have heaid 
the facts on this case, and the way in which Mr. Knox was tamper- 
ed with ; although it appears that his mind was superior to everr i 
eflbrt; and although the military power was called to be a substitute ? 
for the civil, through the whole apparandy judicial transaction un« 
til his delivery here, yet we fihd l)im incapable of acquiescence to 
the will of his persecutors. If there was no more in this tranf a<;« 

^ tioQ, than the determination to obtain the affidavits y or to immers<;. 
Che man who dared to refuse, in a loathsome prison, it would be 
tttficicQ^y marked iiriUt evil* I have ahirays sapposed^. that th^ 
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^rtvitege of a witness was well secured^ and never before have ht^m 

* of its being invaded : but here it is traoipled upon with impunhy :-^ 
A citizen of the United States, ia dragged by corporeal force, anc( 
thrown into jail for being a witness^ and without any cme aUedgedl 
fault. I hope^ Sir, that we shall not be told of any dan^s of con- 
spiracy, or of any past tranaction, in which a forced infcrente mig^ 
suggest Mr* Knox to have been engaged, ai» an argument for this 
insidious attack upon the liberties of a citizen i this cannot Tindi- 
cate tbe oiftrage, Sir. I bdipe the tinole wiU never come, when a 
man^ not guilty of a erime, and without oven the imputation of cme^ 
will have to depend upon the gratuity, or submit to the severities 
exercised by military coftimanders with, impunity/ But it was s6 
in this case ;.and, after having^ been compblied to remain at NeW' 
Orleans until a vessel was ready, hef was transported 1200 miles^ 
liot only with the knowledge, but at the instance of Gen*- Wilkinson i 
transported, not for trial-^^-»n6f w*ith the charge of an offeiicc— ^-but 
merely because he was suppoii^d to know somediing of a certain 
tranaction : for .the inicjuity of being a witne^^ or susp<hcted of he^ 

ingone- . ^ ^ . , . a^ - ■. 

Whsit^ Siry is the ctonsequenfcc of siicn a mfea^'e ? What^ &ulf 
the most severe despotism. Were such measures suffered wit^ 
impunity, it would" be nothing for a military commander to sayv 

* that ^ch or such a person might be material in 'a cettaiii point ; 
and our most peacesJ^le and valuable citizens may be deprived of ii- 
bertyr put pn board a ship, and transported a voyage beyond the? 
seas at any time. Sir^ it is impossible to feel our indepenfdencey 
and not to be sensible of the most marked indigi^tion at such Con- 
duct. It was this critcte which the British government eoltoiittcd 
ligainst us, that roused the patriotisnt of an enfraged people to de- 
clare our independence: andj if this principle be the tasis of our 
liberties, shall we create ajnong ourselves the same seeds of despo' 
tism ? What if be not the same Caitiff, or the same Cataline, whose 
rod nations have e3Cperienced ? What if it be not the usuipation o£ 
Great Britain, shall we be the less watchful f Sir, it is founded in 
hunrnn rights^ and on the blessings of t^at security which w&evci? 
0ught to be jealous of preserving. It is upotf the Government diat 
%e depend for our protection : it is to this Court that we look with 
confidence to defend ourselves from the usurpation of any branch 
©f the Governments tjnless some of these doctrines and practices^ 
which we haVs so long reprobated, should be restrained— that ipili'* 
tary force, which is intended to support our civil rights and libettie% 
ftiay be brought to operate to a ti^aste of biir countrjr^^ and aTpros- 
tration of those principles so dear to us: whilst ttie crimiifial shafl 

- escape justice^ and the innocent iftan suffers* Sir, 1 fed abhorrent 
that a«k innofensrve individual should be stopped iti a laudable en- 
deavour to locate land for himself and fatfiily, for their further std>- 
sistenqe ; should be taken up, far frotn his home^ W transp^a^ m 
a witness 1200 miles, to the entire frustration of dl his laudabFe m^J 
tentions. I trust rathet^^ that tifansportion wiB be reserved fer.thc 
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j^l% t but if iueh thrn^ as theise maf be done deiiberateijr (itid^ 
a greea tree, what shall be dcwie tliidef t an old tree ? What iis to be 
ttle effect of aikft a ptticedeht as this ? We ma^r aical die- Kmit p£ 
coftseqweaces in this pskrdcular case,, arid say it shall gp tio farther ; 
tiie like shall B6t. Be doiie ag^aih ; abil that it iiea# cmly tht I iiperious^ 
Bess df the circumstaiioes thai coiuld justify it : but this will Hot be 
bur safeguard t fiprr -aldi^ugli irt^e wiay be Safe from danger, yet re- 
meniberv that ttiH* thildrcti m^ lament the moment when theii^ 
fore&thers ^(are the power dut « tbeif owii Karidsi* ^ .. 

Buti.Sir^ it wjiay belaid: tHa^ these cirdiimstan^e^ ^^re eitra- 
territDrial, ^hd thi Gciu WUktoson #^ itot,eng?tged in the whote 
of it. . Biit is it so ? Do We not find Gen.- W. in every part aiul 
»enod of ii; He wis at tfe beghis^g^i-3i^ %as in it wheit the mart 
WM iikipri^cWe(iU--whto he iras tjra €7tn to Janiei 

^ver itself. :Th^ spirit Of Geri. W. penj^ade^. tfie whole, and he 
h every whdre ietn i joot ijiefely ^ an iritegnd patr^i but to ii firstt 
tod movii% caiwe of tJie wiioleJ ; j, 

, Buthow isit*dttt;df the limits and juiftsdictiot^ 61 tfcfe Cbiirt? 
Shall this Cdtirt suffer its, witnesses to be abtised^ merely becaus^ 
aie act wa» coirtmitted nfritlidut ^ ji#isdi^oii ?. tt^ght tibt tqi 
be; J^a! ,i contend,' Sir^ that k wa^ within the juiisdiction cf dii4 
Cou^ There must be a potl^i^f itt ^ety Cotirt, iman just and 
iquitable principles, to prdCttre lite attendance of Wittiessesj anci 
irnerever that pbwei' ejiEtends^ siicK witnesses a^e ptt)tcc^d bjr the 
saixie power; ^ Geii. ~W. is, hei:e present j and, it is here that the^ 
fact ought td be examined. Wlteevet ^ffeet it might Ka^e upoii 
the character of Geri.' WiHtirisonf an eJtaminsction irito it ought td 
tkke place J, because. Gen* W. ougfet tcrhaVe preebtfceivedall corise- 
j^iiences, befdre he had proceeded tc? that ,le<%thi.' , He buj^i to havei 
i^howri the cCtt|sequei»e of interposing the sword witK civil auth6<« 
^j?". H0 ought io have kiiorwA the danger of fam^ring with wit- 
nesses, as wdl aS of holding tfettik forth ^to theitt; He bright toi 
halve feiO wn, ttet eilKeft^ to fsractiee upon thefr fears or tlieir wishes-^ 
liolding oilt to them rewards Or direatr-^on^ts not with th6* true 

^ principles ctf justice.* And tWs is irA the whole,; rioi the most es-* 
fi^ntial ^lli wBeri we t^ imOxview the niafes; of leftefS which Were 
^k*ii*«l^ ih tfie f ost^flSce;' te^s^ Sir, it would be impossible for 
gen. Wiriansott to divest l^msrff of the cojteeqtterices df this 6utrag« 
e?n private ccttrespondence.. The day V^IQ comc| when he wilt hav^ 
tb lay aside all that piotftpous thllitary atray,' With which he has beeii 
Wont to be ^nutounded at NewX)ifca»s ; - to stand before ffiii 
Courts and) with nothing but the common rights ctf thaiikirid ta 
protect himseif,' ttf mswer for this i&positi6n Oh tiiose rights^ 
'tlten let him p^)%e tiimself df ^ ^iit^ and prove lh^ he has dooi^ 

' Justice tct his (rouritfy. . Thii^ is a maitter of magnitude sufficient Um 

^emitliiand Vks moart serious reg^^ be^attse it k an enquiry Whichl 

tnust be listened to. This b^ng die case, I rdtxH ulsiist up6n my 

xnodon, that an attachmient do issue. If he be itiriocent, let hitt| 

#ome forward and prove it. H he be guilty of ttsorpationof pdw'^ 



icm not belonging to him« let iluis country %t tatigfied, by As WpfH* 
cation of a competent rentedy to the eviL - 

Mr* Martin said he should not tiow go into the getieral detatt 
^f the subject, but content htmsel ivith making such quotations m 
Vould evidently prove, that the cottduct/of geiH Wilkinson at-New-* 
'Orleans was without the c;plour of law } and that the. Nfag»traie 
had acted as inconsistently atid iUeg^y/ If tbi: gendnncn had anf 
thing at all to rely upon, he presumed that it was* the act of Coo^ 
^ress ; but, in this confidence, he presumed they were mistaken. 

Mr. Hay.. 'th& gendeman had better wait, and not anticipate 
the strength of our foundatioi^ lest he should £nd his own to h€ 

deficient* 

Mr. Martin, presuming th^ reliance would be placed in th« 
SM section of the judicial act, Graydon, p# 250, merely wished to 
asv« diat the intention as to the examination and n^moval of wit* 
nesses, referred only to wl^^re the examination was held before n 
Magistrate, and where the arrest was made before the same Jydge.t 
Mr. Bun* was not conimitted by Judge Hall ; bisA was seized upon, 
and transported more than 10(X> miles for examination. Seoie o£ 
the witnesses were exammed before Judge Hall : but this exsyooi- 
nadon, according to the doctrine of 3 Hale, .p. .51 aoid 25Hj that 
the jurisdiction of a Magistrate otU of the county is only a conae*^ 
<iuential jurisdicdon, is also corroborated in MyNally, 314. It ap* 
pears, then, that, every thing which was done by Judge HaEat 
rlew-Orlcjans, at the instigation of gen. Wilkinson, twis extra* 
judicial, and could not be resorted to. 

But here (said Mr^ M.) 1: must anticipate the ^Eirgunient of necrt^ 
iiVj/wKjch would-be held up!» Necessity y then, is tQ ; cover evea 
ciiorihous errors ,in jiLuisprudence. What says Lord Camden, Ist 
vol. State Tri^s, 320, in the celebrated case of John Wilkcs:^ 
3 State Trials,. 222-4$ J St vol. 709-10; and 7di yol.— all which 
cases it would h|e,.well for the Court to examine. 

Mr.. M^Rae, The quQsticm is, particularly^wheUicr genertf 
"Wilkinson has beenguilty of a contempt of this Court ? TTiis de* 
pends upon the evidence entirely: aildthis evidence has been gone , 
through* We yfere^ and still are,' so confident of the- clearness of 
the evidence to the. point, that 'we are willing to trust the decisicBi 
nakedly upon those fac^. But however simple ive think H, the 
gentleAien are determined upon a long argumiettt. We, however, 
yet hold out the same oflFer, and are wiling the argument should 
dose where it now h : not apprehen&ng but tb6 Court wiH justly 
flia^rimuiate. , ., / . 

Mr. BpTTS ai^id Mr. W|CKHAMsaid, the gentlemen mi^ttakc 
vrhsit cbursjB they pleased ; but, on their part, they should contmue 
the argument, . even if sileiice was observed on the odier side. ' 

MK M'Ra£ said, .that although he should have willingly been 
ftileiit, if bis opponents had been so satisfied ; j^et^ as theargutajent^ 
ij«ras pressed, however unnecessary it might be, it was incumbent ' 

m]>im to make a fow rein||urk«« Ht could not .but regret, that so 
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SRUcK titne had btcn ipemt en every trifling part of this case t he dSi( 
«xp^ct that the oflfer would have been accepted. He ofegeived, that 
In the whole of his short practice of law, he had never read lioxf 
lieard of a' ease similar to d:ie pre«ent one; nor did he think, that 
idl thej annab of foreiisic learning could produce a similar One, eith- 
er in this, or any other coamtry, Mr, Randolph, knowing this t» 
be the -cafte, found it necessary Six we^i 3 liawi^cift, to bear hin> 
i^ut, in the event of a want or precedents 

In my g^ervatiahe, by way vof reply to Ae imhierited, yet lame 
aittack upon gen, Wilkinson, I shall tlearly prove the jij^tice anif 

Eroprietyof my 6pini<m, that no such case did evet occur. But 
efore I proceed farther, I lihall st^te that gen. W. is, by the law* 
of the Ijttul, doubly protected from any danger which mi^t be apK 
prebended from a moiiaa of this. nature, in thJ»'(0ourt--ieven ad?- 
mitting all the facts as stated, to be correct i which I must deny. 

The ground upon vriu^ gen. W. is. chat^edv i« tiie obstruction 
0f the administration of justice, in two distinct actions.^ First— 'tti 
drawing from Mr* Knox, against his wiU, spmettiing relative to this 
^transaction : and then, for lorcibly bringing him round fron% New^' 
Qiieans to this place, against his will, to give testimony here#: 
JP<fow, Sir, if both these charges were identically true, 1 contend^ 
that they would not warrant this motion for an attachikients I wiH 
shew that they would not* Admitting, therefore, for a nioment,, 
the truth of the charge, the law does not give this Court the cogni-^ 
xmce, And why ?' Because the ofien<ce was not committed withim 
ibe Jurisdiction of this Court, but at New-Orleans. Were it eveii 
n r^al offence, (much lesa, being a {M'etended Ckne, and of this de» 
•cription/, I could not conceive that it ought to come before thisr 
Court.. I should even deom it an insult to th&undei?standing of the 
Judge, if I were to u^e an argument to prove, that an offence was 
CQgnitabloJby this Court, that wa& committed otft of its jurisdio* 
tion; 

But, suppose the ailedged crime to have been committed in tihiQ 
district of Virginia^ and within the limits of this Court-^^then t 
must say, that Gen. W. would not be answerable in this form, andt 
St this, time^ because he is biit)ughi here as, a witness ; and, as a 
witness, I^e is privileged against a {ttioceeding^ of Uiis sort: He 
<;annot he arrested under any accusation of this description, noi^ 
brought to Court to. answer any such charge* I do not know, that 
there is aiiy direction on this subject in the act of Congress ; but^ 
vheneve*" the privileges of a witness coiiie in question, it will be 

5 proper to refer the Court to the act of Virginb, which will be 
bund in the, revised code, p. 2r&. . Witnesses are therein freed 
from arrest, » whUe attendbg as witnesses, except in cases of trea* 
son^ felony, or breiiich erf the peace. None of these charges have 
been n^ade in the present case ; .and tiherefore, I would asfc,;^ why* 
$hod[d we he refused tiut benefit of the act of Assembly ? • Where^ 
is the argument, or where the evidence that can refuse it to us I 

Were wc^ tbtrcfore^ vUUifg to cUn? to the, law only,, we wgl* 
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ifMf vett our di(ft»ef here* Biat^ Sir, ar y g um eat is mSmcf 
upon, there shall be a fiiU loyei^iptioa of that character, whidi w# 
4Kin neyer shrink to explore ; ia Whole every sfeep^ w^ discover the 
Soldier ^uid ttfe Fatript* If upon the most strict examinatioix, h^ 
iihould appesur worthy of cenauvef let cenauae bt pronotiaced : but| 
if l^ |hall sijipear to hai^ deseryed wtB of bia caoritiy, let hm 
tiot be deprived of ^bpse hi^ eiieofwittfBs which im praise-worti^ 
I^OQduct merits. 

When Gen.'WiUunsiain locdca back to ifliat b« has dpDf retpect*- 
iiig Mr. Knoa;, he ViU say, ^U Y^ has <|cme iiottun^ wrong : hm 
«riU fee^ that pr^e whicl) intepifi^ nf vtr fajb ^^^ Sir^ ibai 

snan has yentuired his ^MqipmesS) I^s fame, imd nis Hfe to die 
ibervice of ^ couq^ in this transaction, whakt' attempts were trea- 
fonally ms^df to aubyert the ciyU Ubertiea »u| VpP!^^^ ^ ^^ 
counuy. 

Mr. M^Hae here ascribed tc| Mr« Raiidolplian opinioQ, tiiat if 
ihere was nqt groand for the attachment iromthe eyidence, G^^ 
\y. shquld be interrqgat^ "He cootepded, that |t was improper 
lio ask {pr cof|demnati(D^ out of bis own moutti. . '- 

Mcp WxcKif 4^ said, thatMr* R. had taken the cause pointed 
^ut by the Court, which Judge Marsfaai here explained to be : lliat 
if the|*e xf^ ground Ixo" aa attachment, it mignt go, and the pcrr 
Qon he h^roaffit into GQUXtrrrthen to answer ixiteinrpgatories in 'Ui$ 
own defence. ' * J \ . 

Mr. M'Rab thanked the Court for the eicplsnation ; but, he^ 
^naioly had understood Mr« Randolph f who was not present), to 
bave advanced a contnuy doctrine : whidii doctrine was bppmssive 
^d unjust, as wdl as contrary to common sense and taw: as would 
fH}pear in Oswakl'>s ^aae, SennsylTania—- 1 0aL 338, and the BiBl 
4Sit Rights, 

^ I trust, ^ir^ that in this motion to obtain apattachm^i^t, itistiot 
^ufEcient to re^t on mere suspicion, sa^d to be entertained against 
Gen. \^.— a suspicion diat he has practised a contempt upon thi^^ 
Court ; but the evidence must he cjcar and fiill, and cono^g froin[ 
' the most dji^xfterested wi^esses. 

. The ({uestio^ then is,^ ^hether lie has committed ^is offence or 
' UPt l Mr. Randolph is so assured, tbat He ^li^ the Court, that they 
Stave not to rest on Knox's evidence, byt ^at ou^r two witne^^ 
confirm the fact^ Why, Sir, surelv that gaatieitt^ hsupi dmwn s^ 
iponclusioQ wholly destitute of prooh He has added conjecture tol 
conjecture, tiO: he has lost himself; ald>ou0h he has kbouired t« 
convince hiniself, that the Caurt are convinced pf a position, wtich^ 
^ reality, Has i^o foundation, i fear i{ot to i^nn V^ i^e deience, 
that \t will he qut of the power of the wbole of the gentlemen who 
oppose us, to point a ^nger to th^Et part of the testirii^ony that witf 
CDOvince the Couit pf a conteoipt, or even to e3i;cite a doubt trpon 
the subject. I must be abHge4 to pass oVer some '^f Mr^ ]^^s con- 
iectures, (which I hope ^11 not be considered disi:«spectfial ^ him^ 

Wsm^ I really do ttuqk that they wiU ijm sxer^( $bi ioyes^t^idi^ 



ft'^ew rf diem, tewwer, I sh^ np^ce. THclirttfie istates (a^ ^ 
maiich he trunks i^ a conclusive P^^f^^i ^^ which our Witn^psef 
jiayc profye^r i*i thaf a miUtaiy man w^ made a Deputy-Mar:. 
$hal: ani tl^s he cqaajectures i«^a3 concerted between Tudge Hall 
itpd Gtn* W.-!«4iy which ploddin]B^ contri^rance, diil man was 
TOt>ugfat here iMidcir military auth«jri^. But here ^e gentlemen 
iwifortunately forgot the relation of thiis affair made by JStn Gra* 
^p, on wfaom^e relies. |^r. Grahani said, that Geri» W. conr 
^uhed with hiiji what course to take ; \hat l)e refcommiended an ap* 
bHcatipn to Judge Hall; 6ut, tliat he did niqt urge Qjen* \^j to go j 
S>r knpwing of a shyness between them, he would go himself 
V^heie, th<*p^ is the concert between those two men? Away then 
^es die c^Jeptur^, as all the rest soon must. 
-' |iut a p^XBry man was ipade ^Marshal ;. ar^, He'f^ottjectures, 
It MHAs under the direction^ or at least at the approbation of gen. 
"llV, But, Sir^ 3oe8 Jt appear that ever gen. W» said any thing 
dfaout iti Wais i^ not said by Mr* Grahai^, that he advi^^ Cap- 
tain'O^ules to accept of the c^ce ; and that Judge HaQ and others 
^id so? V But among all his advisers, gen. W. was not one* 

Again "z Mr. K. goes qu to prove, that the acts dqne by Captain, 
C^nes were against law. Suppose, for afgument sake;^ we gra^t 
It, (which we do not admit), w^t is that tp gen. W.^ Why, Sir; 
it has been tbpught a veiy hard rule indeed, which was laid dowa 
iln the scriptures, i|iat "the sins of Ae fadiers should rest on their 
childiren :*' but, jresfly^ this is mi^ch worse. Here the gendeman, 
^th6u|ever pfpymgtheactto \^ unlawful, imputes jguilttQ gen# 
1^. for what i^r^ iawfijjly done % Mr. ^ 

As to the latE^ulness of'^the conduct o]f Captain G. r win not trou- 
He the Court to read Graydon*S| Digfest upon it : but there it wil| 
jbe found, thaj^ ^e Marshal has a right to ddl in any assistance when 
}i^ shall find it necessary : not pnly in the way oi^L posse commitatiis/<%^. 
i^t the words of the act empower hini to do sq, to assist him in 
the perforiAanpe pf i^ cjfl^e* I do not know whether they are 
^«By broad enough to coyer this particular case ; but, whether or 
not, gen. W» is jiot iq be answerable for the error, if it be an error^ 
'^ Away then Mr. Randolph s^ipstp judge Half; tells the Court 
diat he l>as ctnntnitted an outrage ; and lays all thb at gen. W's. 
6mr; but^ ly w^tauliiprity, frannotsee. I must be permitteci 
liere agaiii to tti^ tp the misunderstanding which Mr. G^am 
'jiays sp^biiisted bctf^een gen- Wv and the Judgf , to pro\'e, that ht 
^d not act at the instigation of th,e general. Now, gentlemen must' 
Axyf the XQijii<;'C^oji to have subsisted between diese Jwo charac-, 
ters, (who we have proved to be unconnected) j after they have 
proved ^e eyror, jbaore they can saddle tt on gen. W. Biip 
iuntmg these outrages, aiul of which g^n. W. partook, was the 
I'embval of Mfr. KWx'frqm N. Orleap^ to this ptaca^ to be a wit- 
^ssi liow, 1 presutne that ^cre is an act of Congress providing 
W'scucfcaremovalfrmiadn^^ another. Itpnighrbe, be-":' ^ 

i^Busd )^e-ciO'J4 i20t come tmder -the v^y kytsx oi the law, wht^rq 
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0m ^aceuteA was not to be tried in the same ^^^Inct asifiat- 
]fiie witness w.as served, jt vf the Judge thought proper not to aenl 
the ivitness a^Qiie ; but;, it may bcw the accuse^ h,aving been broug^ 
before him« Jie supposed hwself to have po«ver to send the witM 
nes% to where' the accused was : Thus there will not appear such a^. 
outra^.. But, whetl^er be has |Coromitted>^ joutrag^ or not^ we 
ought not tp be caUed upon here^ to answer for hinv • It de$erv)e& 
ao respect, unleojs th^it gentleman was here bijEn^elf to answeiv Bat 
gen.' w, is not, necessarily, tp he ^Kquaipte^ with every step that 
Judge Hall has takei^ ; he }s not to be charged with the violation of 
fkis office in the evidence luv'hicb ib| t^TPugh^ ^g^^psf; another, and 
^hich certainly does not h^ar. 

But Jeaving the Judge, and his supposed outrage where it ia,* (for. 
we have nothing to do with it here), we will follow Mr* Raiidkdph 
|n his disjcoveiy of a ytry great secret, which no ojMLdse could bav^ 
thought of but Iiin|se}f, and which is pf a njitimp as extraneous as 
jiny Of the rest. It i^, that a mjiitary order M^aa given to Sergeant 
Punbaufflj by papt. paines ; apd because it was a military order^ 
it must have epikcnat^d fttim gen. W^ Why, Sir, .thi^ is in the 
very teetlj of tbe proof. Mr. Gsunes swore jJiat he had not given 
k'*^ a milit^^r}' order : th^U: it was nQ( in that capacity he issued it* 
I saw die gendenfien furiously looking at the order : they wanted- 
fo see whether tljie tjde " Captain** was at the bottom ; but, . then; 
was no such thing. To be sure, Jt wa^ addressed to $ergeant Dun* 
baugh ; but, |.bere being i^ military signjiture to the order, is 3^^ 
proof that he was i^ot acting in tiiat capacity. Capt. Gaines not pnlj^ 
said, that he liad not givei^ thi^ order a$ a military Dian; but also, 
that he did not ^cty in it, under tJie authority of gen, W, but 
ftolely by di-ection from the Marshall In eypry questioij asked of 
|ii:n, he denied its military tincture ; that he gave it to punbaugh, 
i)[ot iis a St;rgeant, (fpr he did not pouimand binri), bvit on account 
of his havin,^ obtained his proniise tQ perform th*t service ; or elsft 
tie should have given it tp soine otl\er persons Now, 5ir% if Mr,. 
Gaines had \yetn acting as Captain, and Dunbaugh as Set^ant^ 
would he* have gone to him, and ask^ Wni ^* if fie pi^asj^ to da 
so ai^d so ?** No : he would liave commanded him ; and,^ b^ncH^ 
iioir^ so, clearly dtsignatea the civil character of the transactioa. *> 

But Gen. W. is ^ great criininal, because he consulted the Dis* 
trict Attorney what to do. Sir, this is the very course which tbist 
vulualile citizen and soldier ought to have acted i and, the necessity 
0f it struck him. He was fearful of doing wrong, if he acted by, 
the impulse of his ^ own iritndi and yet reproach is cast upon him,^ 
for tlife ver^ cause which he took ta avoid it^ Can this charge- 
istand for a moment against him? ^It cannot possibly. But they. 
SLiy^ he advised others tg obtain legal advise irom the A.ttomey|. 
*id ano^r law-character. And is it indeed criminal, that a gen-^^ 
tlemn.iy called upon to aid the. Government in bringing witnes^e&a^ 
great distance, should be advised to eoasult with the nest law-cha^' 
*ficters on the subject ? It really appea» tp mc coatf ary to mjj r^(^ 



I 

rf'ailifenhxtjro#^prbJ)riety, to urge such an objection : feut, it isfw? 
ironder that die gentleman is 60 6ager to catch at such chaff> sinc0 
liis whole structure is built on cOnjectun* But it app-^ars, tof 
tnc; that Mr^ Randolph forgot that he was addressing thislionour^' 
able Court; ibid, feelmg as he dbes, when he somctmies addresst* 
gentlemen hot learned in the law, aiid forgettina his cascy he at-| 
tempts to excite the sympathy of this Court. He tells vou, Sir^ 
that tins mad; (fcnox}, was forced feto a ship by gen, Wi (with- 
out gen. W.. having any thiog^ to do with it) ;. that he is torn from 
his family and friends^ without indeed knowing that he has any. 
family or friends' t- dipagged awaj^ from' his country, and tifiiiisport-i 
^ to this places What country? A country in which he had beeor, 
for nearly two months t Alas! aias!. He is torn from th|s^ hist; 
^oimtiy I l4et this melan^ly pi<Sture take; its OwniRreight : we arc 
not afraid of its effects. ,, 

But this gen, Wilkinson is a curiious sorfcifat* animal! 8w:>me- 
thn^s he uses all the blandishments and fawning caresses?- of a courw 
tier J tod in the next picture, you see him acting as the most bitter, 
Hpacious: savage : all by fits and stait$. But where is the evidence of 
^ this'? Does Knox ^y that he was treated? cruelly by him? Does; 
Me complain of hard ussge oh board. the ship? Tw:* he does not,»^ 
He speaks of gen. W*s. attention to him on board; and sayis, the, 
provisions on b6ju*d the ship were good, \ Mr. Randolpfomust have 
misunderstood the relation, or he certainly must^ suppose the Court . 
to have forgotteh vi^hat was said ; or h^ would have not ventured to 
complain, for this man, of savage tresitment by gen, W. Now if it • 
ijiras true that^en. Wilkinson put him on board the ship-— txani^ 
ported him to Norfolk— ^hen brought him to Richmond — ^in the^ 
way, and imderthe hardships ^hich Mr. R. boldly represents — 
ihen indeed there Ivould be ground to complain of him : but it was, 
not so. Certainly thdse facts ought to be proved, before sui:^ free-. 
dom is ta^en t6 adress the Court, t heed not enter into a detail of ^ 
the evidence^ but state a few facts, as they shew diemselve«« By 
whom was Knox takien in custody; by gen. WHkixison? No; 
bat by the Sheriff. Before whoih was he taken? ,{<f ot . befof a 
n. W. bat Judge Hall. He was bailed by the civil authority^ 
U of it was done by virtue of the civil office held by Capt. Gaines j^ 
«iid, n6t 01^ particle of it was known, pr consulted on, by gen. W# 
Was he not'aiso carried on board^ by the Deputy-MarsbaPsi request . 
to Sergeant Duhbough ? All this is sworn to before this Court by 
Cant. jG. and, that get). W. liad not a particle of concern widi it. 

•* Bg.t it is a most important concern, to affect gen» Wilkinson^ii 
condtict and reputation. It has been oftep said, that he is r*,*giitded 
at a'hiost importdnt witness. If the course whiph has been pursued 
\yy these gentlemen can justify the opinions, (and surely it canj, ujeu 
^ptu -W. is tht6 att'importdnt witness in this case ; for scarcely has 
one question bpen argued, but we have heard some sort of obloquy 
<5r other about this man. Was it not rumoured tiefore hearrivcd, 
4]ut he d^ed not ^^w* his faipe here ; he having done Uiift which be 
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Court will judge* I know tfaat tfie^ will proceed j^pon thi^ witb 
fairness and detision. The condoitt of the Court is entitled to MA* 
miration, when ^^e view ^ith what almodt tubieiaj)(ipled patii^ixt^ it ha^ 
beard the arg:(i9nent5 on the nuitienKi9 qiH^stioas wl^Ii hiive been 
agitatecj. It is doing ample justice to tlie parties, to l^^ar., is a csm 
of sticb magnitude as thia. Sir,* I admire the aitenlieii 6f tbd 
Ck>trrt ; an^ I trust,, that wliehevef the trial shafl tome on,- It s£a% 
is it niu^ bt &aid, that there never was a trial lesa tihct^ed widi 
persecution than that of Aaron ^rr f that he has liad privileged 
Ifirhich never before were extended to dny f&aa. t rejoice ^at \^ 
Ka&had those pfttileges ; and, I wish them to b6 e:iEteBded to hini 
throughout die invesdgatiott. . ]' ■ ' 

' Sh-) ik it matoial that 1 sUbMd tfouhle tbe tbil^ widsf ^thef 
li&mstrk ? ^ Was IN: necessary thiat I diould hayei eveir i^vflh any t 
But I will aslc— ^why has tlie prtsofier n\ade this motion ^ Is the 
Course of justice ol^tructed towanUf him ^ Has' he taken 6ai aoijf 
^bpopna, on any witne^, afid gefi. W^ bad dared to' present \m 
coming i I cannot but think ka the strsoige Way itt vrmch ju^cib 
Ra* been obstructed iii this case- How obstructed t By stopping 
witnesses ? No t but by bringilig them here.' tt appei^^ ih^ ^9 
man rs an important wtthtite ^ and, widl this di^cOverj^f wl^i^^ ^^^ 
'cirould not have done as* gen. W. did, whtip^ had the gdbil 6f hiiif 
country it heart ? What patriot, but would have voluntatil^ rxi^M 
«n affidavit ot his importance, wht/ heard firom the witjaes^ lum^Il^ 
What he did? I \^Vttr(fc it tCfiit very mate^y if he wffl &tttd^ 
aB he knows. 

TYieti why alf diese tnotibns ? Ifp 6e sfu^v die.oili^r da^ fit was' 
lltrongly hiiited, that d^ls was biit the beginni^ of motions. Nest 
I supped, we shall hear of a^moti6n to al^ct Mr* Perkmii, for taking 
^p Mn Binrr« Indeed,- this Would look sozhethi^ like a s^isi^ 
course! and much more in* point^' than that the pris6»br should in- 
terfere respecting this m^, 

I cc^lmie, by hoping' atf ^bfe will be granted. Hi iSmkf^ 
ihadvertenpy^ I hav& said ax^y things to ^wxd the is^ii]^ of an/ 



tti^ notte have done ? — That it w<»«ld m^e.iiip tmntfe wli^ 
Imught to confront Aaron Biirr ? But that timehas ^ssed away s 
he has shewn that he" is not afraicl to fac^ Aaron Burr, or any oth^ ! 
man. And ti6w^ when he does asr it is his duty lodo^ to make hii 
appearance l^ef e a^ an otner citizen would, do they let him c^at { 
No, Sir. Some of tlyi worthiest fiind m<>st honest men in th]s( 
countrvy thought there thight b^ ground to fear, that he would i^oll 
dafe t^' tota^ : but this txiagic, which hafr all along beea e:^efcised^ ,haa 
vanished. Arid now the^ attack him. (not hati% any thing else to 
ur^ against hiiin) foir what Wal done by odierft, Qf Which he Jmeiv 
j^t a syllable. Sir, do not this Court plamly see^ diat gen; W. |ia4 
done nothing in this case to obstruct, the admiiiietration pf |u8tice ( 
ills gf eat cncne charged, wasr*-that he concerted with ^ law-officet 
to d(/ arbitrary acts : fot \(%ich high ^n, he is charged ^ith abstract* 
ing the stimi'tiistration of justice. Whether it be so or not, the 
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gexidetiieh. I declare tliat it was far from my trish, but duty com* 
pelled me to go into the case in the way I have ; and, I trust, the 
Court will ^ee the weight of the l^emarks^ 

Mr. BoTts. From my indisposition^ the Court will be relieved 
from hearing me long. The proposition upon which our applica- 
tion for attachment is founded, is this : That illegal means, invad- 
ing the privileges ©f a witness-lending to a corruption of the cvi- 
derice — ^and materially affecting the justice and dignity of the Coiirt, 
in the present prosecution, has been practised by gen. Wilkinson, 
within the jurisdiction of this Court, so as to subject him to the 
{>rocess of the Court* 

' Xhe first means used to obtain his tnaih otgect by gen. W. which 
demands the serious attention (3f the Court, is the rifling of private 
papers, by unreasonable and illegal searbh. I never think on this 
Subject, without having my feelings much wounded* When it 
was mentioned for the first time the other day, I thought that eve- 
ry honest mind ought to feel horror at sdch an indignity ; and, that 
every bosom ought to heave with resentnient I was struck widi 
the impropriety of making so heavy a charge, lest it should fail of 
proof: but the motn' nt that prooi was made, the mind was lost 
m the immensity of the circumstance. In Great-Britain, it is con- 
sidered as a violent outrage to violate the post-office, and subjects 
Unto a severe penalty. Lord Camden speaks of it in thishghts 
even in revolutionary times he setsliis facc^ against it, anddenoim- 
^es it* By all the Judges of England, it ever was considered an il-p 
legal practice, which no state of things could justify, that a manV 
papers snould be withheld from him: private papers have always 
been considered as a man's property, an^ that taking them front 
him, partook of the nature of making a man give, evidence against 
^ himself, which the laws of the nation ought to revenge. But new 
times, and new la^vs have crept into this country. However, therm 
are still the^ constitution and laws of the country in opposition to 
this invasion of our rights. The laws have recognized the right of 
private, qs well a$ of public papers : and thus tfie Post-office if 
guarded from innovation by the most severe penalties. 

The »ext crime chargeable, is the attempt to extort tcstimonjr . 
illegally. I know not which is the worst in point of moral rectitude^ 
this or the former. It is a peculiar and essential quality of evidence, 
that it should be free and unbiassed : but this quality is lost whea 
it is extorted* If a question was put to a man, whether he would 
atither die or give testimony, wc should immediately be struck with 
the turpitude of such conduct. Nor less ought we to be in a case, 
where an insidioi\s attempt is made to get a man inveigled and en- 
snared into a kind of compulsion to give testimony. Here is a man 
who' is said to be artfully addressed by gen. Wilkinson ; favours 
' proffered to him, and services at his comniand. For a great man 
like him, to descend from his lugh pinnacle of honour and popu- ' 
larity, to use familiarity and even kindness to a man like Mr* Knox $ 

Ma 
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to make him an offer (out of the public pwrse) of 150 dollars ; and 
at the same moment to enter on the object, that evldenqe was want- 
ed from him, seems to m ? to speak that the auther of this attempt 
would go very far : and particularly, if we look to his subsequent 
•onduct in this business. It would not be to be wondered, if he 
extended to any lengths for the sake of extortion. He is found in- 
terrogating this witness, who was also interrogated by Judge Hall: 
all of which was taken down on p:iper, or as much as suited their pur- 
poses: for should the witness have said that he knew nothing against 
the accused, but a great deal in his favour, it is passed by ; and evep 
what evidence has been given, is distorted so much, that the witness 
would not Own it. These papers, m the form they are taken, are 
exhibited to the Attorney of the United States ; who has an im- 
mence btfndle of them, now ready like daggers, to meet the wit- 
fiesses whenever they may come to your bar. I-et the witness be 
about to speak what he has said before, and what he supposed wa» 
in this aifadavit ; let the Attorney hold up this terriSc paper to his 
view— it says at once, " If you go a step out of this paper which 
you have signed, perjury is the consequence, and your ears shall 
come off." Now,. Sir, I want to see this practice justified, if it be 
possible, by the gentlemm. Where can they produce rule or pre- 
cedent, wherein the Attorney was permitted previously to forestall 
evidence as he should choose. I will venture to say, it cannot be 
vindicated ; ' and that upon the authority of themselves, that taking 
testimony in this way, must be wrong. 

The next thing is, the invasion of the privilege of a witness, by 
forcing him to do what he ought not to be forced to do ; and trans-* 
porting him to a^eat distance, without his consent : which is arbitra- 
ry and illegal. The fact is, these things came out, not by Knox, who 
was announced at a Vc:ry early period of this examination to be a 
perjured man, but by the evidence of a most respectable gentleman-. 
Without the imputation of a cime — in a time of profound peace, 
when no fear could be apprehended — ^he was takefa up, and put to 
th« alternative of going to prison, or entering into security. It was 
of a Sunday that he was carried before the Judge for this mock tri- 
al. He is ordered to prison, where he gives two securities in the 
penalty of 500 dollars for his appearance the next day. He appears — 
tells his tale : the instant it is closed, he is remanded back to pri- 
son, with felons and negroes. He stays there three days ; when 
he is taken out by a military power, and forced on board of a ship. 
By which he is transported to this place. The transportation of i 
off::nders upon former occasions formed one of the constituent parts 
of that very system which brought about our revolution. In 1 769, 
fte people of this country began to feel the presure of its evil ; and 
in that year the Legislature of Massachusetts complained to Great 
Britain of the transportation of their felons to this countr5% In all 
the petitions and remonstrances made to the throne, transportatioa 
l>as always been represented as an evil not to be endured, but as ar- 
bitnuy ia its naiure^ la the declaratioa of rights^ and the pream^ 



He to the Con»titutio|i, wc find that the great functionades of thai 
^ay, paid their particular attention to this subject: but now we have 
su-ri ved at a period when, instead of its being considered as griev^ 
ouls for ojOrendei-s to be transported, it is considered to be praise- 
worthy to transport, even a witness, who is no offender, as was the 
case with poor Knox. The sun rises and sets : Gen. Wilkinson . 
drinks his coffee in the morning at his case : his ^dreams of equality ' 
are over ! Mr* Knox is imprisoned and transported, without even 
N the means of shifting himself ! But this was all extremely right ; this 
r usage was mild, when coming frcm a great chief, who used to make 
inany a man tremble for his expected fate. This will be a sad and 
fnortifying triumph to the view of those who live beyoAd the water, 
and who have treated the idea of republicanism with derision, to 
observe that such things as tiiese have been fccmmitted by a man, 
-who, in trying time*, it is said, devoted himself as a signalized pa- 
Jtriotof his day : that now he should be charged with tyrannically 
Executing what he once denounced ! Perhaps it may be a warning 
to teach us the feebleness of that system of government tinder 
ivhich we have so much prided ourselves. Upon this subject I feel 
the more, because I have had the honor of going along with the 
gendeman in fact, as well ^s in profession of principles. I feel the 
scourging which liberty has received by such conduct. I see the 
revolution shorn of one of its brightest beams. The security un^ 
dcr which we imagined we rested, is shaken ; and that govcmn^ent 
which we wished to be so highly fanned, and which I trusted would 
be handed down, unspotted, as a wonder to posterity, must have 
such a foul blot upon it ! Sir, it was not merely the litde circum^ 
stance of robbing the Post-office ; of robbing the citizens of their 
\ liberty in this instance ; or of extracting testimony in this instance,^ 
tliat fired nay most ardent opposition : but it was a justifiable antici* 
pation of what cofisequences may flow from such libertiest J re- 
joice to. believe, that such actions as these do not characterize our 
duly appreciated adpciinistration ; it was impossible that they should 
have itnown what was done, and therefore we cannot harbor a sug^ 
gestion of their participation ; but let not this thonght make us more 
easy under the circumstance, lest it should be a precederxt for some 
' other ^etty tj^rant to enslave whoever may fall in his power. Sir, 
r it matters not whether the man was detait^ed in prisTon 3 days or 3 
years : whether he was transported to Riclimond or to England : It 
' is enough that he was deprived of bail, and committed. If one 
; man might be so served, so may more, The nature, and not the 
degree of the circumstance, demands our attention and caution. 

I CQuld not but remark a word which fell from an apparendy 
very respectable young man, Mr. Gaines, who said that Knox was 
; sullen when he was on board. And well might he be. when de* 
prived of evtry thing, and dragged frcm eveiy thing to a veiy disr 
tant spot. This Mr. Gaines was surely worthy of a better fate, than 
to be the scape-goat of this unusual, and unconstitutional business, 
fe was just at the time when this seizure ot Mr. Knox was ipi^eij 
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tfiat we fae^ffd of Gen* Wilkinson's parading into Court drafter | 
day^ 10 the style and magniEcence of a Nabab, displaying to the 
Court the plenitude of his power. But here, knowing that he had 
soon to appear in the heart of his country, he avoided every imme- 
diate interference ; and on the contrvy, assumed^a fawning civility 
to* Mr. Knox, and more freedom than was usual with hinu He j 
0at himself about schemes : he became the inventor and mover of ; 
the mischief, which he set Mr. Gaines and others about to per- 
form. That he was first in it, we find by the testimony. .He first . 
found out Mr. Knox : he examined him in the campl He made I 
affidavit, by which Knox was arrested and thrown into prison. He 
coiicrived to set one of his subordinates to execute what he had 
schemed, ander the denomination of a Depu^-Marshal : without 
/ oath, without bond, without compensation : and in order to exe- 

cute this, we find the n^ilitary chest open. They travel together 
in a military ship, quite under the command and direction of thi$ 
militarj'^ chief. This is the man whom Mr. Gaines declared he 
should find himself under obligation to obey, anjd be at his com: 
mand. Now could Mr. Gaines have come here without liberty ? 
Was he not directed to act as he did ? Or otherwise he would 
have been responsible tp his commander. Could Sergeant Dun- 
baugh have acted without superior authority of a military nature ? 
Jf Mr. Gaines is to act in thif double papacity of Captain and Depu- 
ty-Marshal : if he is to h^ve a pailitaiy deputy also, (a deputy of de- 
puties), I want to know how he could have put such contempt upoi^ 
his miUiary rank, without licence from his superiors ? If he was really 
9Xii bom fide a Deputy-Marshal^ he must have obtained permis- 
sion. It really disappoints my expectations of Gen. Wilkinson 
something, tp see him capable of transferring his crimes to one of 
v,^^^ ' his military officers. I am sure that gentlemen pipst see what a cob- 
web ha9 been woven to ensnare, not only Capt. Gaines, but all who 
were sq unhappy as to fall near it. 

Wc next find this great puppet-master exhibiting his scheme of 
being upon bad terms with the Judge : by which he is able to cany 
on the fai:ce, by keeping hitnself hid from view, and all thetrans- 
iiction is conducted by the civil power ! We cannot be denied the 
privilege of thinking about this subject. 

But iit is at least insinuated, that the circumstances beitig imperi- 
ous, created a ^ort of ncccjBsity. * How pan necessity create a crime, 
a crime of so deep a die^at nothing ought to save it from exem- 
plary punishment ? Shall citocns be deprived of their liberty, and 
be at die pleasure pf a despot, upon the excuse of necessity f When 
a complimtpnt was paid, by tliis gentleman himself, to Gen. Wilkin- 
con, I could not but think that I saw a snaile where a groan ought 
so have been. It was indeed the ghasdy form, taken of that por- 
tion of nature, which seems to affect the countenance at tiic moment 
of death. Perhaps he felt its force. 

The gentleman last up, said it was a severe law, that the sins of 
^. |he father should rest on the children : and I &ay th;at :t is wro9g 
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lodecd, to suffer tfie sins of the General to be put to thp account of 
tht subalterns. I never did expect that it would have been atterapt- 
,ed at this bar to have justified the conduct of the General, because 
he did not appear immediately in the act ; although it was well 
known, that he was the fountain of all orders ; and, indeed, of every 
motion of his officers. 

I was really ^orry to hear something which dropt froth Mt» 
M'Rae, respecting the peculiar and unusual privilege enjoyed by 
.CoL B. during this examination : he added, that all this was rights 
and he wished him a continuance of it. But really. Sir, this is not 
the language of those who act with that gentlemen ; nor do their 
fictions correspond with the sincerity of the declaration : Witness 
;the opposition which every application for a privilege meets with, 
from that side. When we take a review, wc must consider such 
an expression as rather calculated to feed a flame , than otherwi^je. 

An objection contended for, as to the jurisdiction of this Court, 
merits notice* . We need only answer this by quoting the I4th sect. 
.of the judiciary act, which gives a power in this Court to issue all 
wrrits, necessary for the perfect exercise of its jurisdictional powers. 
And another section authorizes it to issue all writs of subpoena to 
any part of the JJnited States. The power to issue an attachment 
inust, therefore, be co-extensive with its jurisdiction, whether it re- 
spects tijne or place ; and therefore, for any ilnlawful use of a process 
j:^turnable to this Court, committed in New-Orleans, this Courc 
Jbas a competent power to punish. But this outrage, be it observed, 
continued even to the arrival within this State: for he was brought 
as a prisoner to this State. To be sure, he might have jumped 
overboard if he had liked ; and that was the only way in which he 
could have escaped. But after he cams to Hampton, an insidious 
attempt lyas made to ej^tort from the witness, an acknowledgement 
.of the civil authority of Mr. Gaines. I realy pity the condition of 
a military officer, who must be the blind subservient of his superior, 
in whatever commands may be imposed ! I was much pleased 
with the candid testimony of that gentleman 5 and I am sure that, 
had it not been for the controuling authority by which he was guid- 
ed, he never would have been the instrument of such severity : he 
did not act frqin the impulse of his own mind. I should be glad 
to know what is the meaning of that law, which says that a person 
shall be at liberty from .the time he is summoned, if he is to be at 
thft mercy of any one to imprison him, and to transport him ? Is 
it congenial with the spirit of our laws to be thus deprived of liber- 
ty, and sent off without a shirt to put on ? If this- is consistent 
with law and justice, then we Avill join the gentlemen in saying, 
that Gen. Wilkinson deserves well of his country, 

TThere are two authorities on contempt of Court, which I shall 
pffcr with comment : Supplement to Viner's abridgemcnr, p. 225 f 
43^ S Hawkms, p. 275. 
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TRURSDAT, June 25. 

Mr. Hay. Although propositions have becH 'repeatedly made 
to the gentkmcn on the other side to close the argument, they are 
determined to proceed : But how do they proceed t They do not 
tell UB what is the ofFence for which this attachment is nwved.— 
Was it for sending the witness here ? was it for taking notes oa 
the examination of the witness ? was it for *' plundering the poat- 
olfice ;^' or, what was it for t All these things are introduced into 
the gentle jnan's arguments, as though thev were so many points of 
contempt of this Court ! I must suppose that they w^ere afraid to 
specify the act which was committed. They did it not, because, 
that if they had pretended to have explained the doctrine of obstuct- ' 
ion of the process of this Court, or the contempt thereof, it would 
contain in it^>clf evidence of its own fallacy- It would have been 
seeR, in a m jment, that no such offence had been commited. All 
they support their argument by, is vague and unfounJod declara- 
tion, in order to get at the public ear, by producing ever)' minute 
and prejudiced relation of the conduct of Gen. VV. which they can 
discover, and then clothing it with their own inferences. Irregular, 
however, as this has been, I believe, that a fair and candid exami- 
mination of the facts will satisfy — not only this Court — ^not only 
this audience — ^but all those who miy ever hear of it, that this 
motion has no foundation in Law, Reasoii, or Justice. We admit 
that it has some foundation in policy. 

Before I enter into an examination of this most extraordinary 
motion, I cannot forb'ear asking by whom it is made ? I cannot 
forbear expressing my surprize that it should be made by the pri^ 
soner, whose Counsel have pressed die subject upon us at every 
possible avenue before ! 

What is the offence alleged ? Contempt .9 f a Court of the United 
Stately by ohstructvig its justice I I must ask again, who alleged 
it ? The Court never thought of it. And I will venture to say, 
that jf it had heard the evidence of Knox ten times over, it never 
would have even dreamed of contempt. Is it made by the oflScers 
of the United States, whose Court is said to have, been insulted ? 
Not such an idea ever entered their heads. Nor is it brou^t here 
by a man who is injured : Mr. Burr is the man : and he cannot say 
that he has been injured by Gen. Wilkinson brining witnesses be- 
fore this Court to appear against him. This he will not do. Be- 
sides, this man was one of his own associates. And as Mr. Ran- 
dolph has hinted, he left his wife, children, father, mother, friends, 
(if he had any such), andput himself under Mr, Burr, and with him 
hazarded his fortune. From whgt motive then, is it, that Mr.^ 
Burr has brought on this motion ? The answer is obvious. Not 
to clear away this obstruction to the course of justice, which has 
been produced by the improper conduct of Gen. Wilkinson ; but 
to make an impression on the public raind, diat thoee who may 
hearafter trj' this case, may be led to believe that the credit of Gen. 
WV testinxony merits tjie rtfiimadversion and stiict sa-utiny of the; 
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Court : Aus to dam up the course, and obstruct the {progress of 
the trial in that way, that justice shall not be done ; and that any 
preparatory motions which I may make, shall not be heard^ 

Judge Marshal. Sir, the Court will give ear to any motions 
which you may have to make. This motion, nor ?*ny odicr, will 
obstruct any one which you may please to make. This must give 
way to any such. 

- Mr. Hay. I shall take leave, Sir, to spejk something of the 
evidence given by the only witness who was introduced in support 
of the motion, (James Knox.) He says that Gen. ^\^ sent for him, 
and that he conversed with him very freely about Mr. Burr and 
his plans, as he would be a material witness at the expected tfiaL 
Knox wanted money. Gen. W. knew that if he -was summoned on 
the part of the United States, he would be entided to money. He 
says, that Guen. W. offered him money to tell what he knew. Now 
this was only his conjecture. It might be true, however ; and if 
it was so, it was very properly done; 1 he witness says, that he was 
afterwards arrested, as he understood. He was, agreeable to Gen. 
Ws. affudavit, carried before Judge Hall, committed to prison, &c. 
&c. He says he answered some ques^ns, but declined going 
through with his evidence before Gen. W. who htis been ^called a 
military despot. He was perfectly at liberty to give his evidence ; 
and although he appears to have had a strong inveteracy agninst Gen. 
W. yet hes ays he never used threats nor promises with him : And 
yet this is what is. called ah extorted affidavit ! Now admit all 
this man^s story to be true, and him impressions too, that he, 
was brought here by Gtn.W. — (mistaking as he had done, that as 
a militaiy con mander, he thought he had a right to do it ; and 
even Judges have sometimes mistaken their powers) — suppose he 
even came here and told the Court that he had brought this man : 
could this be called a contempt of this Court ? It might be an ille- 
gal act ; for which, perhaps, this man might recover damages ; but 
surely the witness would not take such a method. 

There is one species which might properly be called a contempt 
of Court : Suppose a man was coming to Court widi a subpoena in his 
pocket, and he was to be stopped in the way, and told that he should 
not go. — In that case the streams of justice would be corrupted, 
and it must be punished. Now, if the Court would punish a ma,n 
for stopping a witness ; could that Court, with the same breath, 
punish a man for forwarding a witness to Court ? 1 thin^k no person 
would hesitate to say, that the man who prevented a witness, ou^ht 
to be punished ; but principles of comci on sense would forbid the 
punishment lor the other. This is conclusive as it respects Gen. 
W. and tlie doctrine of contempt, even allowing the greatest latitude 
* possible. , 

But, Sir, what is the real state of Gen. Ws. conduct, as disclos- 
ed by the intelligent testimony on the other side ? AVhy it maintains 
' his innocence so strongly, that all the force of the other testimony, 
tfev^ithad any, dwindles away, tintil not evea a shadow is left 
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belKncL The ground of this attempted odiani, about ^ which sa 
much trouble is taken, is this : Air. Gaines was requested by tho^ 
Attorney-General of the Ufiited States to issue subpcmas ; but 
Gen. W* being on the spot where this gi*eat explosion was to break 
out, knew better than any other man, who was acquainted with the 
particulars of it ; and, therefore, the Attorney-General, aftt^r trans- 
mitting the names of all that he knt w, left it to Gen. W. to fill 
the rest. Amongst the rest, Mr^ Gaines was requested to serve 
one on Mr. Knox, who has told Gen, W. several things ; and^ 
though he did not tell him all, he thought him tohe a very proper, 
.and important witness* It was enough, if Gen.' W. found any man 
who came down with, and was in the party of CoL Burr, to make' 
him swear that man to be a competent witness^ This affidavit wa« 
taken, and the man was sent to Judge Hall. Now, Sir, a single 
remark :-— If Gen- W. was under the influence of this diabolical 
design, which is ascribed to him, hfcw came he to entrust all these 
important secrets to a man, (Judge Hall), that he could not, from 
the statement we have had, expect to be very favourably disposed 
to his interest. Well : The Judge issued his precept to brii^gf 
this mdn (J. Knox) to Court. The man gave no security : the 
Judge deliberated on the subject, and examined the law of his coun- 
try- He expressed his unwillingness to act without counsel. But^ 
after all, he tliought it was his duty to confine, or secure the attend' 
ance of the witness. He committed hiro^ (not to militaty cafe)^ 
to the Marshal : And here is the warrant (shewing it) ^ which 
authorized Mr. Gaines to act as Deputy Marshal. 

[This caused some unimportant cotiversation about the warrant* 

The character of Judge Hall was next brought up, by Mr. 
M*Rae, who spoke of him by respectable information, as a gen- 
tleman much esteemed in his circle, and in the country generally : 
of which he could give ample testimony.] 

Judge. Marshal said, that the Court did not want to go Into 
Judge Hall's character : not a word was said about his charac* 
ter. As he was not here to be heard, his character could not re- 
ceive ample justice. 

Mr. Wickham. We do arraign his character in this particu^ 
lar instance. 

Mr. M*Rae. I want to prove that he is incapable of acting as 
the gentleman says* 

Mr. BoTTS. Perhaps 1 was the person who spoke so much of 
Judge Hall : not of his character, for I know nothing of it ; but 
of his actions. I ^till am of opinion, that if a counsellor in Virginia 
should give such opinions as Judge Hall did in this transaction, 
his licence ought to be revoked, and | erhaps his person committed. 
1 do not know the gentleman ; but, I understoood from gentlemen 
ef veracity, that he is a man of a fair, good character. 

Mr. Hay. It 1^ not my business to vindicate Judge Hall : I do' 
not see it necessary in the present case : and the gentlemen may 
fsnploy all their ingenuity, or whatever they please—they may put 
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him in ** dust and ashes'' if they please ;but, unless they dsttl 
prove that he and gen. Wilkinson were conityion confederates iii 
these transactionSji it cannot effect the present motion. 

I said that this judge had committed Knox to the custody of 
the Marshal of the district, whose deputy was Mr. Gaines* The 
warrant was under* seal, directing him to take this man and bring . 
hira to this place. The power of the Marshal being transferred to . 
Mr. Gaines, he executcdi it : he took him on board the vessel with 
himself, who was also a witness. It dso appeJars that gen* W. in-- 
stead of manifesting that coiltempt which has been the subject of so 
much complaint ; fearful that a yeung military man might do some- 
thing wrong in a business to which he had not been- accustomed ; 
recommended him to apply t6 the Attorney of Ae United States^ 
and another Counsel^ for advice, l^is citcumstance has been very 
much misunderstood. I dee||^ tliis of iiAportance, because I am 
satisfied that gen. W* had not, at that time, the least ideas that 
what he was then doing would be a subject of accusation. He 
surely tould not think that Mr. Burr, who was brought here as a 

frisoner, would employ himself in making charges against him» 
ndeed if he had seen. what would come, he might have shielded 

himself ; but as it was impossible, without inspiration from above, 
to even gues^ at it, he acted a3 he did. Now, what was he to 
have done ? If you look to his situation at that period, Sir, you 
will find that he waj^ threatened in New-Orleans by traitors with- 

. out, and enemies within. How far hia^ conduct was justified by 
law, is not my province now to enquire. The state of things cer- 
tainly required measures that might not, at other times, and in other 
places, be proper. 

Now, l^ir, taking up the subject upon the ground where it was 
left by the witnesses, we see nothing. A gentleman said, that il: 
yvi[s the interest ofgen. W. to destroy Mr. fiiirr, and that his o\^ 
salvation dependedupon it. Well, be it so : What does he do ? ^ 
He has done nothing for which he ought to blush. He obtains a 
few blank subpoenas trom the Attorney-General, which he fills with 
the names of witnesses that might be essential iii the case. Sir, I 
ask the Court— -I ask the world — whethei* this is wrong J Every 
thing that he did, stopped at the moment of thp affidavit ; and all 
afterwards, were the acts of the Judge and Mr. Gaines. Do the 
witnesses blame gen. W. for this f No, Sir, they have too much 
respect for truth to sav so. Do they say that the civil and milita^y^ 
powers are united ? Where is the evidence to prove that the Judge 
has violated his oath, and prostrated his judicial character ; or vi- 
olated hi^ privare character, in order to unite with gen. W.— with 
whom^ we find, he kept up no intercourse ? We have strong evi- 
dence that this union was highly improffiible. I should have, been 
very glad if Mr., Randolph had pursued his argument, and shewed 
wherein the connection subsisted. But he never deigned to tell 
the Court, even the ground upon which he denounced gen. AV!* 

N5 
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Gcn« Wilkinson has certainly done right* Why, Sir, even M/» 
tinoXj whose voluntary commxinicatioQ has ttoduced this niotion, 
has no right to complain. If 1 am right, I do not believe he could 
have an action, even if he were to bring a suit for false imprison- 
ment against gen. W. Wherein could damages be found I Now, 
if there could be no action, there can be no conDempc. '^But take 
another view of the subject, and how strongly does it a^)ear before 
the Court ? Mr. Knox was summcmed to appear here as a witness. 
Now, suppose he had not came, Knex himself would have been li-' 
able to an attachment : This process could have issued for his not 
obeying the process of the Court. . And yet gen. W. is to be at- 
tached for bringing him ! Is not this blowing cold and hot with 
the same breath ? Where is the reason or common sense in this I 
It is somewhat singular, that, when these gendemen addressed 
the Court, one of th«m should not have famished the Court widi 
some specific crime that had been committed, and have pointed out 
the law which designated that crime. Viner 442*, to be sure, was 
glanced at by Mr. R^ddph ; which sa}^, that a contempt is to op- 
pose the dispensatiofi of justice by a Cotirt : but is there an instance 
stated or pretended* in this case, where the justice or authority of the 
Court was- opposed I 2 vol. sect. 26, also explain^ the doctritie* 
This is sound law, but the fact here is not applicable. Preventing 
or inducing a juryman to stay away from Court, is undoubtedly a 
contempt. So any man who writes a ficticious letter to prevent the 
operation of a legal adjudication, is certainly guilty of a contemptr 
4 Blackstone, 283, says, a disregard to the authority of the Court is 
a contempt. I think I may safely say, that Blackstone has treated 
so fully on contempt, tliat whatever does not come under some part 
of his definition, ought to be disregarded. The act of party against 
farty, the Court scarcely ever takes notice of i except by sonve par- 
ticular feeling, they stretch the doctrine of contempt too far. Con- 
tempts in England have frequently occurred, and yet we cannot 
find one any thing like this. But in this country Aey occur sel- 
dom : I have never heard above two instances. Is it not extraor- 
dinary that the gendeman should move as he has done ; when the 
^nglish books do not, in the slightest degree, bear him out ? — And 
tnvLch less does the American practice. I will venture to affirm, 
that no motion was ever brought forward in Great-Britain or here, 
|o charge a mm with contempt for forwarding justice, by bringing 
a man to give evidence. But I deny that this witness was so 
brbught. Is there one single circumstance in Gen. W's conduct, 
(whether real or imputed), that, according to the doctrine of Black- 
stone, can in any way be supposed, or turned, or even screwed into 
contempt of the authority of the Court ? There is not. 

An attachment is a summary proceeding : the case is dear. A 
man is brought before the Court, atid the case is done — except there 
be long speeches, as in the present case. But this kind of usage is 
not congenial with the spirit of our laws* I do not say that it is a 
ao boldly* 



(101) 

power that ought tube destroyed ; but, I think it is a pbwer thiij? 
ought to be very cautiov^ly exercised, only upon the strongest ne- 
cessity^ and not upon any doubtful case. « The reasoning upon this 
you will find in 1 Bacon, p, 181; and 4 Hawkins, 286. The 
Court ought not to stretch the doctrine as far as it can be stretched^ 
but ought always to keep within the limits of sound policy^ 

The doctrir^ of contempts extending no fa^nher in England than 

* they dO| shall they be increased here, in order to enlarge our ^biur- 
dens? . ^ • '/— 

I will mention a case, to shew with what degree of caution it ought 
to be exercised 'here» In Frederickshurgh, some {)ersons were 
brought before the Court Upon a charge of murder. The case was 
examined, and 1 believe they were bailed. Tlie Grand Jury found 
a bill. The men being in Court, the Judge told the Jailor to look 
to them. He did so : but that was ^, for they went away» 
Judge Tucker thought this was a contempt. However, they came 

^ there again the next morning, and that was the plea the Jailor made* 
Recollecting this, and viewing the British precedents, the other 

. Judge who had not declared his opinion, summoned a Jury, and the 
tnan was cleared. 

In England they have no fixed Constitution to afford them writ- 
ten precepts, and certain rights to the subject*-4>ut we have. The 

'^ art. of amendments, 2 clause, I recommend to your notice, Sirj 
not as precisely applicable to the case now before you, but to shew 
that liberty ought never to be approached, but with the utmost re^ 
Epect and caution. 

As to the law, I extremely doubt whether attachment can go 

>' against Gen. W. while he attend;} here as a witness. He is this 
moment uiider the authority of the Court, and obliged to attend. 

^ I think that the law respecting the United States' Courts ia the same 

; ^ under the State authority, and has beep imifbrmly so under* 

: atood. Now this immunity is made in 9f8, ai^d 122 of the Vir- 
ginia code. 

I really did not believe or suppose, when there appe^ired sucK 

tf" strong solicitude , to bring on this motion, arid such eagemes^ to 
attack Gen, W. that the Counsel would have come forward upon 
such feeble, trembling ground, as that on which he appears tp 
istand. He begdin by saying, that suspicion was a sufficient ground. 
What was this but a plain, direct authority, foi* us to suppo^ t^Jat 

' he bad no evidence ? I could scarcely believe it to be so j but uie 

; result proves \t ; and I must express my surprize, that he should 
trouble the Court with his suspicions ! Sir, I think this is one of 
the last cases in the world tiiat can be supported by suspicion^ 
Suspicion might be enough to- estat^lish probabJe ground : a man i» 
arrested upon probable ground : but, when the party \% here in the 
powej of the Court, it is an infraction of hviman rights to rest on 
so slender a basis. A man must be tried upon facts, and not on 
auspicion. " If trial may go on suspicion, I should be glad to know 
iirhat basis you would rest upon in a rule to shew CdU$e» ]^uck« 
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{Stone fsiys expressly, &at the' rule is made upon affidavit, founded 
upon the principle to shew cause;, and afterwards, if an attachr 
ment is ruled, then it goes. I am wrong, howeyer, in expressing 
my surprize that Mr. Kandolph should have rested on such poor 
.ground j because I must do him th6 credit to say, that it was the 
Very best he coi^ld find to stand upon. 

I knew ytry well for what purpose this motion was made ^ for 
(to use a very homely ejqprcsston), Mn Randolph " let the cat out of 
the bsig " 30Qn after he made it. He told the people about the 
awful .union of die civil and military authorities. To be sure, v^ry , 
few people i^ike even to have the civil authority chained to them -, 
but, wheu thev are united upon tjiem, it is time for them to be 
frightened- When such a. surprize canie from a man of his know- 
ledge and years, people may think it never was known before. 
Why, Sir, the civil and military are united by the Constitution it- 
self, in the President qf the United States. He is commander in 
chief of our civil and military relations. That Constitution which 
we all revere, and which we have sworn to protect, contains this 
doctrine* And so does the more humble government of Virginia j 
and of m^ny, if not all of the States. Yet we ar^ to be alsqrmed ; j 
our liberties are at stake, by this dreadful appointment of an officer ' 
in the army to a SubrMarsh«l. Mr. R. is a politician. Now, he 
inust know, that it is to this union in our government that we owe 
our liberties-r-not only in their origin, but in their preservations 
I think diat if these two offices were distinct in our chiefs, vre 
phould soop see the military triiunph over the civil institu- 
tions. But, Sir, suppose this was wrong, and that Mr. Gaines 
was wrong in the exercise of it, of what consequence would that 
be to gen W ? He did not know the circumstance, so Mr. Gaines 
swears, wntil the Judge offered it to him. Unjustly as gen. W. 
has been charged in many instances^ he mrght well bear die addi- 
jtion to his load without shrinking. ' \ 

But Mr. Randolph said he was no Deputy, because he did not 
give a bond. Sir, he is not required to give a bond : the Mar- 
^ shales bond is enough. He, as principal, is authorised to employ 
as many deputies as he may have occasion for, and Mr* 'Gaines 
was one ; who says, that all he did after this, he considered to be , 
by virtue of his civil, and not pf his militaiy authority. But the j 
word *' military" is a very fprinidable word in the ears of those ; 
who attend Courts <rf Justice. It is very common for us to regard 
with great»weight, those parts of a relation which are in our favor; 
and disregard, or forget those which are against us :, and so it is j 
with Mr. Randolph : for he cannot see 'Mr. Gaines, cftly in bis , 
military dress. It is true, he was, a military man ; but he brought 
the man here under his authority as Sub-Marshal. JI^ produces. \ 
to you the deposition and order of the Judge for removsd, which i 
^indicates bis civil authority. But if aH were as represented, still 
goi. W. }& not responsible i and even if he was^ h^ .would not b& 
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^ this <Iourt : fdr the crime (if a. criiAc),-was not committed 
:^vithin its jurisdiction. v 

Another thing said by Mr. RaiCdolph^ was r -that as there, was 
an incoiporation of actioti^ betwecen gen. W. and Judge HaB, in 
jije taking of the affidavits^-TSO that if Judge Hall acted illegally, 
gen. W. was responsible for it by his coincidence in" it ; and which 
was a proof of theif faither connection. I will not trouble the 
.Cpurt with any animadversions upon this, Sir ; because it is ne- 
cessary for the evidence to be produced, that will prove this incor-- 
•poration of action. No such has appeared. Suppose that gen» 
W. had gone before Judge Hall, and made affidavit that a certain 
matk was a material witness-rrdoes this make gen. W. to blame for , 
auy subsequent illegal acts of Judge Hall ? Now I will suppose 
J;hat A goes before a Magistrate, and swears that he has lost cer-, 
tain papers, which he believes to be in the possession of 5. — ^The 
Magistrate, not understanding the law, instead of issuing his 
search-warrant, issu^es a warrant to take up J5,* and puts him in 
jail. — I will asky whether A is responsible for the error of the Ma- 
gistrate ? This doctrine cannot be maintained. I cannot say it 
was so particularly advanced, but it w^s strongly insinuated in the 
argument. > 

But says Mr. Randolph, gen. Wilkinson was commander of the 
vessel. This is contradicted in fact ; for the commander of the 
vessel is proved to have been Franklin Reed, who had a commis-^ 
«ion for that purpose ; and although the raval forces at New-Or- 
leans ^ere put under tlie command of gen. W. at a certain time, 
yet he had no controul over this vessel at this time. It was natu- 
rally to be expected that he should give a passage to the persons » 
who were witnesses, because he was persus^ded by the government 
to take his passage in this vessel ; and he undoubtedly wished such 
witnesses as were there, to come alon^ with him. This same dis- 
^position he maftifested after he got to^iampton ; for, judging that 
it would be expensive to the witnesses to come up by land, he pro- 
cured a vessel for them to come upl This, Sir,, ought to operate 
to his (credit. 

Mr, Randolph also says, xvith increased elevation, if these affi- 
davits were not to be used by military authority, why were they 
sent to gen. Wilkinson ? Now, Sir, 1 must confess that I have 
not heard of any having been used with military authority. I 
know very well the object of them ; but it seems to be supposed, 
that they were intended to take up ^ those to whom they were di* ' 
rected. But suppose this was correct : suppose the commander 
in chief received all those subpoenas under this direction— what was 
he to do ? Why, if we are to believe his character to be what has ' 
been represented, we should have seen him instantly calling about 
him his Jannissaries and his Mamelukes, and sending them through 
^U parts of the city, in search of these poor ci'eatures who had the 
misfortune to be witnesses i and, lest they should not collect 
enough, to bring thQ poor, innocfht, trembling, citizieii— dap hinj 
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/otk board the. shq), and ** transport" him. This Sir, and worse, 
any man must have apprehended, if they were to believe Mr. Ran-- 
ddph's picture of the horrid scene. Well, what does 4his Sove- 
»eiga of .the West, with hii unbounded power ? Why he gives 
these subpcenas to Mr. Gaines, and tells hixn to advise with gen<* 
tlemen of legal knowledge how to use them. 

Now, Sir, do gentlemen really think, that with this false 'co- 
louring of a circUmstanc;^, which is nothing in itself, that tliey make 
any imprfsssion on the public mind favTOumble to their client ? Cer- 
tainly tiiey are mistaken^, if they do. 

But Gen. W. is guilty again, becau«<5 he ventured to ask Mr^ 
Knox, (the witness), if he was not afraid to see hmi, after what had 
happened. After what ? After 1 have been guilty of such arbi- 
trary condutt ? What light have we to put this construction upon 
It I No, iSir ; . I will venture to say, that the meaning was this :— *. 
Are you not afraid to see me-r-ycu who have come down the river 
with Burr, and been a partner in his adventures ? Surely gentle* 
men ^ust be driven to a great n^icessity ]to put apy other construe^ 
tipo on the words. 

Next Mr. Randolph says, tfiat Burr and Wilkinson are antipodes 
to each other. Indeed they are: this is doubdess tine : but in 
i^irhat sense they are, I need not trouble the Court now to ex- 
plain. He farther says, that it is the object of Gen. W. to ruin 
Burr : he knows that he himself, must perish, unless the othei^ 
falls. I should be glad to know Uow this fact is ascertained. We 
have been charged with divin;; tpo deeply into the thoughts of 
others; but rcaily Mr. Randol| h has gone much farther than we 
could possibly venture to go, without hesitation. When he under-r 
took to describe to Gen. W. that his- reputation depended upon the 
ruin of Mr. Bun*, bis observation was not corrtct in fact j and, I 
.do not believe, that it is seriour>ly entertained by any one. I will 
xtoi pretend to reium the charg< ^, nor can I express my, surprize at; 
his making the charge ; becau-ie the manifest object which they 
have in view, is, to beat down the reputation of Gen. W. — but this 
, they never can do ; and every step they take in it, must be to the 
injury of their own client. 

I really think. Sir, that all the arguments of Mr. Randolph are 
so>Veak, that if they were entirely passed over, the effect to us. 
would be the same. I am tired of following him any farther, ex^ 
cept it be to examine some of his law-positions.» He said, that 
, there were two positions in which this subject might be viewed as 
a contempt of Court. One war-^'^ That every degree of force em-, 
ployed upon a witness to swerve him from the right, was a con- 
ten^pt of Court.** Now, Sir, what can he do in the present case, 
to apply this principle, and yet discover a contempt I He is ob- 
liged to cram down the throat of the witness, every thing, in order 
to come at this; and yet, not after dll, obtain his' wish ; for the 
witness says, that there were no attempts made to swerve him: 
bu]t that, in fact, he was treated with politeness. Much fault ha% 
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\' been found with the ^ct of taking this witness into custody^an^ ^ 

bringing him on board of a ship : It merits not that densure. If a 

witness evinces reluctance to go to the place where a trial is to be 

; held^ force must be used. This the law allows; and there was 

( DOthihg done in this case, but would have been done with any one' 

j similarly situated. But whether the position be a correct one or 

. not, is immaterial in the present case ; for w« must recur to our 

p old and unanswerable excuse*— it was not applicable to Gen*' W* 

^ because it was not him that forced tbef jman t6 come ; and if he 

had, he would have doile right. 

It is said by Mr. Randolph to be a most danget-ous power to b& 
possessed by ar\y government, to extort ex-parie evidence, as though 
Gen. W. was responsible for all the illegalities and improprieties 
■ that were used from the mouth of the Mississippi to the falls of the 
Ohio. Mr. Jackson took a great many affidavits, but Gen. W# 
did not take one : all that he did, was to take notice of such evi- 
y dence as he could obtain from this man ; and these notes were ta- 
ken merely to satisfy his ccivn mind, whether or not he would be a 
[ competent witness. I do not know that he ever formed an idea of 
[. taking an affidavit* I know nothing about it, more than th^ evidenc^e 
\ speaks. 

i But there was one observation about die exertion ofcorporeti 
' , force used to a citizen of the United States, who was throti'^n into 
; j>rison, transported, &c. **for the crime of being a witness*' — and 
; all this at the instance of Gen. Wilkinson. Now is it not surpri- 
sing. Sir, to hear a man so experienced as Mr. Randolph is, gravel- 
ly making use of these expressions to the Court, as though the 
' ' Court had no understanding of the law, or of the facts. The Court 
r know, that it is the business of a Judge to recognize a witness ; to 
\ commit him in failure of that recognizance j and to transport, ei- 
r ther by land or (if he should see fit}, by water, to the place where 
thetrid is to be. But, , Mr. Randolph after introducing this pom- 
\ pous enormity, says, that all this was at the instance of Gen. Wil- 
[ kinson. But what of all this. I will ask, whether the whole of it^ 
;. in the smallest degree, amounts to a contempt of this Court ? 
But, superadded to all this long catalogue of complaint, it is with^ 
' the utmost solemity pointed out to you, that a citizen has been 
transported, &c. in this free country; transported 1300 milei ; 
and that for (not violating the law,) the crime of being a wit^^ 
ness ! Well: allow it was for that ^ crime,'* and what does it 
' amount to ? Why, Sir, to a definition of a principle— That a wit- 
; ness may be bound to attend to give testimony, if he will not do it 
volimtarily. And is it not proper that it should be so ? 

The next observation was urge4 with the same degree of seri- 
ousness, (for the gentleman seems to tremble for the public good), 
when he fancies he sees the prostration of aU our rights and inde* 
pendence ; when with uplifted hands, he cofnes to tell you of the 
niilitary sport that was transacted. And, if it was merely sport, 
why should he be alarmed; But| what was this military sport 
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khich he so seriously denounced ? It was, that a military com-/ 
inander asked some questions of a man respecting this -aftiir ; and 
because he thought him sq, he made affidavit that he believed him 
to be a good witness. And further, it was that another military 
man, clothed with civil authority, served affidavits ; and under tlic 
orders of a Judge, brought the same wimess to this place. I 
really am not suq^rized ih \t ^he genUenien should have digressed 
go Auch in their ohservationsi^'^nd forced in so many extraneous 
things : seeing they had so ver^' small a compass to niove in. 

The robbery and plunder of the Post-office is brought in as a 
serious offence. Now suppose h was done, and, by Gen- W. If 
he has committed an offence, let him be punished for it ; but, let it 
be in that way which die law prescribes; This is not the place, 
nor manner, in which that question can be examined. But, Sir, 
did Gen. W. do this act? Let it not b<^put to his account, if he 
did it not. Why should every act, of every body, be fixed iden- 
tically upon him ? If is certain that he coidd not be ever}- where,* 
and engaged in every thing. 

I am weary, and I think the Court are too. I take my leave of 
this subject, trusting that, upon the evidence and rule of law, the 
Court will pronounce right. ■ I 

Mr. WiCKHAM^ after some introductory strictures on the man- 
ner pursued by Mr. Hay in the introduction and application of ; 
other gendemen's arguments to suit his own purpose, proceeded to , 
say, that it was to the Court, and to the Court alone he meant ta j 
address his observations. i 

The gentlemen on the other side. Sir, seem to insist upon it, 
that we have made no specific charge ; bat, I do not understand 
what they mean by a specific charge, if we have not. It may bc^ 
because our arguments have not so much weight, as they ought to 
have with those gendemen. It is hard to conquer prejudice. Siry 
our charge is this : I beg leave to repeat it t'—'That there has 
acts, in the highest degree illegal, done by Gen. Wilkinson, und( 
a c<#our of the process of this Court ; by which a witness has beei 
dragged, ignominioiisly dragged 1200 miles : and, for what crime 
For the crime of being a witness. Now we suppose this proa 
to be altogether v(Md, because it was not legal. We say, that c^j 
lingu .m an officer to make out an instrument, not legal in fond 
nor in substance, and that insrument being made to oper^ite, i^l 
a contempt of the authority of this Court, and one that must receiv^j 
iminediate punishement i provided that we bring it home^stfidfixit 
on Get^ W. which we think we can do. Another circumstance 
that has been mentioned by us, is the Judge's warrant, which w^| 
shall contend is illegal and void. Now an illegai warrant must I 
void : it can be nothing to a person who has it, nor compuls< 
to one who is served with it.— Tliis adds a strong feature to the act 
of Gen.' W. Ajiother thing we shall contend for' is, that in all of 
£g&eesx whether high or low in theii: natiire, every person guilty oj 



" . ( 107) 

particlpatia^ in an illegal act, is equally chargeable\\vith the ^fFenc??;^ 
These are plain positions, which cannot be contradicted. 

The jiext and so:e question in this case, is — whether this waft 
jirocured, aided, or :;s3;;nted to by gen. Wilkinson ? If it is proved 
to have bev.u acqui«^sced in by him, he is giiilty of the contenjpt* 
I should not have thought that the gentlemen would have bent all 
tlieir talents to this single point, in order to have' proved gen. W^s 
innocence. We admit the guilt of his inferior agents ; but not 
choosing to rely solely upon tliat, we go farther into the scloxtiny^. 
Indeed, the guilt of these agenls is nearly admitted by the gentle- 
men who oppose ua. The) censure us too, for bringing forward 
the motion, by saying that we have no interest in it. Sii;, if an offi- 
-Cer of the United States, whose Court is said to be insultedi does 
not choose to resent this instilt, but take ])art with those who sap the 
foundation of justice, is that a reason why the individual injured 
should not ? But again. Sir. It is the Court of the United States—, 
it is die Court of every man, who chooses to come forward and 
make complaint of any injury done to him. It is the interest of 
every man, to see that the fountain of justicefiows clear and undis- 
turbed. But what does he complain of, they ask, that he is brought 
here to tell the truth ? Yes, Sir, I believe he has already told the 
truth : He told the truth' in what gen. W. exacted from hini, 
however he may have set it down : and he has told the truth as 
to the usage he rccc ived. Is it of no consequence to him, that 
he is dragged here as a felon ? Must this have no operation 
on the human mind ? If this man had strong nerves enough to 
encounter it, such usage would shake tlie fortitude and strength of 
many. And if every man is liable to be brought here as a felon, t» 
what a state is our system of jurisprudence reduced ? Is this a 
way to obtain that impartial, that manly disclosure o( frxts, which 
a mati not brought from a dungeon would be likely to give ? 

But this is not all. Were nnt other motives attempted ? Were 
not views of emolument held out to him ? On the one side, a suni 
of mone}^ and every advantage — On the other, he was, in the 
alternative of a refusal, to be dragged in chains to Richmond, under 
the care of a subalcern, who i% nothing less than a man of the party ! 
Can it be doubted. Sir, that if this practice is tolerated, it might 
frequendv happen ? . That witness who is forced, and on the other 
side allured, will walk in a certain path, and cannot be trusted. 
But what shall we say of the man who uses means of this sort 
for a particular end ? He will not be very scrupulous himself 
about the means to obtain his end. 

But Col. Burr ought to stand if possible, though we know it is 
impossible, upon the same groUnd as his accusers : ' We know he 
cannot. Any officer, appointed by the government, at the pleasure 
of the goviernment, and who may be turned out of office whenever 
the government pleases, is liable to do wrong in favor of that govern- ^ 
ment. If so, so much the better ; but if not, we know how Uve hm 
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will bd. We know that the public treasury might be emptied, in 
collecting witnesses who can testify against ihe accused, and bring 
them here by force to give testimony against him* But if a wit- 
jiessat that distance could testify in his favour, so unequally match- 
ed are we, that we have nothing but the naked process. Thus by 
the prosecution only can this compulsor)' process be'piit in practice. 
A practice which I think is unfair, and which I think this Couit 
ottghl^to divest them of* 

But the public mind is addressed. Now, Sir, I will not waste 
the time of the Court in recurring back to the progress which this 
examination has undergone, and which has been frequently addressed 
to the public mind. We . have been fireqqently forced to follow the 
gentleman to be sure, but generally they began in that coui »e. But be 
It which side it will, I will ask, whether it was to the Court or to the 
the public, that this part of the argument was addresse;d ? Do they 
not wish to influence the public mind at the very instant they are 
nccusing uBofit? ^ 

Another remark, by way of excuse is made. ' Suppose, say they, 
. that Gen. W. had done so and so, he was no lawyer. If he did 
drag this wimess away unwillingly, at most it was only a mistake 
in law, and it ought not to be regarded. Docs the gentleman who 
said this, rectHect, Sir, one ot the ft-st principles gf law which he 
learned; — " That ignorance of the law, excuses no one'* I Can it be 
supposed that Gen. W. himself is ignorant of this maxim ? ' Can it 
be believed that a man of his knowledge in military and civil life, 
should justify himself in any way for dragging a man 1200 mHes 
for being a witness ? If Gen. W. is this ignorant man, what shatt 
we say oi the government that appointed him. Sir, the govem- 
• ment^ when they appointed him, knew that he was a man of talents. 
They would have known, had they been able to look fonvard, that 
if he did such things, he would do ^em upon his own responsibility. 
It is impossible to believe that any boy oUt of horn-book would 
imagine otherwise. 

But, it seems, that we have been guilty of a contradiction. Sup- 

Eae, say they, he had stopped the man, it would undoubtedly have 
en a contempt, but, how can it be so now, when has he brought 
|iim to give evidence ? This is really a singular argument. Why, 
\ Sir, it may be opposite, and yet might be both wrong. Extremes 
5 arc-frequently wrong. It would be a strange offence, indeed, if 
Genl W. had carried this Knox from Richmond to Norfolk : ^ 
yet it would have been an offence. So it would, if he were to cany 
mm to any other place, by our law. Suppose he had brought him 
here in irons, and used the most savage cruelty upon him, (which 

J>crhaps he would not regard), is he not answerable to this Court 
or an offence, when the witness belongs to this Court as a wi^ 
Bess? 

The gentleman says, that the process of attachment has never 
been j:^orted to but upon great occasions \ and, that in trivia 
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;, things, it has never been. Then he rccollects that' it has httti 
eometimcs used. And what, Sir, is a great occasion, if an attack 
, ^pon the liberties of the citizen 13 not ? Do gentlemen preteiid[^ 
tliat it is a small offence, to take a man up without even the 
shadow of right — ^force him into pri«6fn— and land him 1200 milea 
off ? Are ©vir liberties depending wpon so fine, a thread as this, that* 
any man "^ho happens to have a subpcEna in' his pocket, shdU have 
power to do this or worse to any citizen of the United States ? I 
■, remember the othei' day these gentlemen admitted that . Mr. Jef- 
ferson was within the process of this Court, and it was in vaih 
to protect him against it. To this doctrine we heartily subscribe. 
^We believe with them, that all the citizens stand on precisely the 
- sam^^ footing. Now suppose instead of using tlie process which 
Mr. Burr did, to call upon the President for testimony, he was to 
have it served by half a dozen myrmidons, who would drag him 
to Richmond by force — would not this be a crime ? Confessedly 
it would. And, surely i where can be the difference wjth respect 
to Knox ? All are alike, and. the right of tio man ought to be 
^ wantonly violated.' 

What, Sir, arc the facts with respedt to Judge Hall,* who has ex- 
erted his magisterial arm, which it is obvious was the mere puppet 
of gen. Wilkinson ? But, say the gentlemen, he and gen. "Vy» were 
^ at war; at this very moment there was a variance 4)etween them, 
* And it is probable, Sir, that he was at variance with every nian iti 
New-Orieans ; but, who dared to shew it ? Was there no motive 
/ that could operate upon Hall ? Was there not die motive of fea^ ? 
Judge Hall knew well what gen. Wilkinson had done, and he 
; knew what he could do ; and when he sent to him for the pro- 
f cess of the Court to drag a witness to Virginia, he knew that a re-* 
I quest was a command. Observe how this transaction originated. 
M Mr. Knox was discovered to be in New-Orleans ; (and gen. W's 
I motives for searching for testimony oh the part of this prosecution 
J. are too obvious) he sent for Knox— asked him if he wanted mo- 
I* ney — ^behaved to him with the greatest courtesy— and asked him 
; a number of questions about Mr. Burr : which answers he'^ took 
dpwn in writing : but in very different terms fi'om what they 
[. were delivered. See how he amused \he man firet, in ord^r to 
bring on this topic. Instead of going immediately into it, he 
spoke to him about Dunbaugh ; with au of whose measures, there 
[ can be no doubt, but he was as well acquainted as he wished, an4 
[ perhaps better than the man himself was. Well, after all this, we 
; find a Mr. Gaines, a military officer from Fort Stoddart, near 200 
r miles from Orleans, who, in pursuance of an order from the Secre- 
tary at War, is directed, after serv ing some subpoenas upon ^er- 
I sons under his ovvn immediate comm;uid at a distance, to comp to 
gen. W. with orders to deliver some blank subpoenas to him to 
be filled. Well this he has done, and somehow or other, but he 
' does npt recollect how > bu^ they imperceptibly got out of gen. W 
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hand into CJipt Gaines^s, to be sen-ed. Gen. Wilkinson 4ells Iiim 
^ that l-Mn Knox is an impoitaut witness, and must sun' men him. 

Oh, no j I recollect he only recoinmcnds hira to summoti Knox. 
X admit the word was iisecf j but, do we not all know what the re- 
commendation of a military superior means ? It is in fact a cora- 
A xnand« It was fourid that Knox was so obstinate, that he woxild 

|>ot go ; What was next to be clone ? He was not anlced to go 
and consult a lawyer ; biit capt, Gaints was recommended to coa* 
fiult> in order to^know how the ui;;n was to be brought Jicrt* : Not ■ 
to know wliat was right, but how tO€3^ecute what Vv'as determinedt 
After that gen. W. ordered him to go and conduct Judge Hall, to 
©ee if he could aid him in this business. Ije goes. Ihe witness 
is brought there : he is a little siilkij : lie is thrown into prisoT),to 
fc^ a little* He is dragged on board by a railitaiy guard, wherp 
gen. W. is. Here it is .observable that he docs not order, but he 
xiuthorised Mn Gaines tp take these persons in the same vess^il 
nvhere he himself was. After they had deprived ihe man of means 
to get his clothes, it was detennined that he should have money; 
How is this ro<Miey to be got ? What does gen. W. do, but order 
' it to be drawn from the military chest. Now would gen. W. hav? 

»' done this, unless upon the ground diat he knew he had ordered 

capt. feaines to perform la militarj' scr\'ice ? I mean no disrespect 
to Mr. Gaines : be m,ust have found himself in a very disagreeable 
situation: but he :was obliged to execute this ;7?5'Z/^^f. However, it 
15 to be observed, that a}l this was done with a sort of civil appear- 
once* There must b£ a Marshal: Mr. Gaines is appointed, and 
without liis knowledge ox approbation. Turned into a bailiff, you 
^us^ take fliis man, you are a Marshal, and you may do this diitv 
work yourself if you please, or, if not, you may eijuploy serg. Dunr 
|>augh) or any soldier ; He must be forced to do it. 

'ineixj was much perpl^txity observable in capt. Gajnes'^s state- 
ment. In prder to throw off his military gaib in this sffair, he is 
' Ithrown into a dilemma, to make a fair statement of civil and milj- 

jtary actions being performed in his own single person, pnd yet not i 
' to let them interfere. This perplexity was created hy gen. IVil- | 

. Jcinson ; and was not in the narration of Mr. Gaines, but in the - 
^ituaticai Uself; , 

It is alrjio^t ujjnecessary. Sir, to wa$te the time of this Court in j 
proving fhat gen. W.' was the priflfie mover of all this nefarious bu- [ 
isiness, The gendeman has thrown the responsibility on Judge ' 
HaUf It i:pay be, that he is a very respectable man ; bujl: ho^- fre^ \ 
Jie Oould be to act, when he was solely under the mov jngs of gen. : 
^^, I \^^i^ you to judge. But, however that may be, this respect- j 
abie^ honorable and upright Judge, really was mistaken as to the 1 
. JfiWf JJ^ t^sHy tjiought, it seems, that when ju witness was sunjr ' 
piQUed^ he that nioment became his pjrispner j and, that he had a i 
fight ti> send him when, and how he pleased. The eulogium^ : 
mvento Judge Hail and his conduct ai*e, however, unhappilv at i 
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But gen- Wilkinson, iisked Mr. Graham '. who certainly deli- 
vered his testimony iaa.most correct manner and devoid of those 
J>erplexities which marked Mr* Gaines's. To me, it is mo«t mar- 
velous, that the Counsel on the other side cannot see that Mr. 

/Grahani^s test! nriony does not go directly to, fix the guilt of tliis 
transiictiQn on gen. W. The communication between gen. W. and 
■Judge Hall was made through Mr. Tji-aham.x What was its na- 
ture ? " Go and ask Judge Hall, if he knows of any legal me^ns 
to compel him to give testimohy, and to compel him at all events ; 
but, if you know of any legal means, use it.'' Is it not clear that 
all this was to shelter the main design, under forms gf law ? But 
with this man, (who is represented as the military despot of that 
> country,) if he itieant to do any thing-reorder it to be done, and it 
was executed. Can it be believed that he was not sensible, that 
what every man in the United States knew — (that his conduct ex- 
cited horror wherever it was known,) ought to be an excitement 
to cover himself under the form of law ? He did so in many in- 
stances, but his n)il:taiy garb v^as perceptible. EVery minute act 
was, in fact^ done by hixp ; and those persons who were conapcUed 
to act for hiip, ought not to be $o much the objects of the Courl's 
censure, tis tWe objects of its pity. ^v 

But this IS not all. As was well observed by Mr. Botts, a man 
who does ^ny thing towards canyinginto effect any illegal act, sub- 
jects himself to all the measures of that act, and participates iti its 
criminality. Mr. Gaines was asked whether gen. W% knew tliat 
Mr. Knox was there, (on board) as he wished measures to be tar 
]cen fo;* his relief. It appeared that every thing was knovm to him, 
Mr. Gaines told Mr. Knox that he could not let him go on shore for 
^lis clothes, and to get sea-stores, without the direction of gen. W* 
But they say, the ship was commanded by Mn Reed. Sir, is it 

, not clear that he was re^dy to obey the commands af the general ? 
The vessel sailed directly as gen. W. came on board. Who was 
it that gave leave to passengers to go ? Did not Mr. Grahntj^ 
tell you, that he was obliged to apply to gen. W. and not to captw 
Reed ? Sir, I understand that the whole of the navsl force nt 
'New-Orleans was put under the immediate command of gen. W^ 
Jt m'attered not then, who vvas captain, but who was commander ? 
They arrived at Hampton. There v/e are told, that they were not 
"brought under the orders of gen. W. And w^hy ?— rBecause gen- 
W. advised — ^recommended — requested ! I dare say that Bona- 
parte himself often requests his officers to do so and so > but v/ho of 
them dare refuse to submit ? 

But it really was not so bad at last ; for poor Knox had coani^ 
sel. This Counsel suggests a doubt : it did no good to Knox. 
Why, Sir, I am old enough in experience to know, that wheii 
the. Court shall give an order, the Counsel submit to it : and this 
»vas the ease here. 

Gentlemen then go on to conclude, that if nonaction would He for 
^his J if ijo trespass was committed, theft ^o attachment would lie^ 
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For the sake of argument, I will admit this^ an4 what then? I eay 
that if Knox*6 being conveyed like a felon from one part of the 
United States to another will not support an action of trespass, 
the Courts of Justice in the United States may as well be shut at 
once, and let us not be tantalized with phantoms : Let us not be 
tortured with apparent provisions, which know not how to support 
us. But It is said, that he was oi liberty after he got on board. But^ 
Sir, could he go ashore ? What sort of liberty this is, every xnan 
must know. 

I will not go into the law^ of tlie case, because I contend thajt it is 
unnecessary. We may safelj' rely upon the broad facts which 'are 
«o apparent, When the process of this, or any other Court is so abu- 
sed, as to defeat the ends of justice, the Court then ought to in- 
terftre4 This is a position which is unanswerable. But if they 
do interfere, Mr. Hay recommends that they should do it in the 
'same way which a learned Judge in Fredcrickburp: did sometime 
ago: summon a jury. Sir, I will not undervalue th -rivilege of 
trial by Jury on any account ; but, instead of offetb. : a boon to 
gen. W. you would pour contempt by the e\ ' ;j-4; tie is at- 
tached. By the law, he is exonerated upon hisu A^ if h^ an- 
swers interrogatr.ries, and denies the facts chargeci , ci, if he can- 
not tleny them, but explaining the ground of his conduct to the sar 
tisfaction of the Court, he clears himself. ' But in case of a Jury, 
he i^iust, iji3tead of his own oath, have the miited acquital of twelve 
men. 

Thcr^ was some diiEculty mentiooed, abojut these acts not hav- 
ing been done within the district : but a strong answer to that ob- 
jection was made— r-that a part of it was done at Hampton, and 
within the district : for there, while onboard, he certainly was the 
same prisoner, as he was when first conveyed on board. But, Sir, 
the proces$ of an attachment is an auxiliary to a process of sub- 
poena. They run parallel throughout the United States. I take it for 
panted, that whenever there is an improper use made of a pro- 
fess of subpcsna, no matter where it is done, it is a process of this 
Court, and this Court has a right to take cognizance accordingly. 
I remember an authority for this doctrine, In the New- York case, 
Judge Patterson delivered it as his opinion, that a process of sub- J 
jpcena being served, the power of the Court in the attachment was \ 
fcomt^iensurate. 

,In every point of view, Sir, I think that our motion for attach^ ] 
inent is justifiable, and I pray the Court to award it* i 

Mr. Hay explained. He^ said, that if Mr. Wickham had at- i 
tended to his observation, he would have heard him declare that i 
tlie power of the Court was commensurate with the. process of the j 
Court : that if Knox had not come here, he would have been Uable | 
to the attachment of this Court for not coming: and, therefore, \ 
4rew a kind of solicism, by asking, how could gen, Wilkinson 
-l)e liable to attachji^ent for niaking h^ini com^ I \ 
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Mn Martin. I rise to make a few obsentatiofis, in whrdt 
I shall satify the Court, that this was completely the actofgen« 
Wilkinson from the fii'st to the last, and that it has been, a military 
transactioiu throughout the whole^ from the time capt. Gaines left 
fort Stoddard, until he arrived at this place ; and that it had, in it^ 
#hole tendency, a direct effect npqn the course of civil justice. ' 

Let us examine, Sir, what are the rights of men in a court of jus- 
tice ; which we must do, before we can know how far those rights 
have been violated. Each perison there, whether he be charged 
with a orime, or whether he be not, has an equal right to procure 
the attendance of witnesses ; and the laws give to each, an equally 
compulsory process?* Tlie United States in all cases, and the indi- 
vidual charged, as to the process of procuring witnesses, stand oi» 
the same gr6und. A witness Is to be examined before a Magis^ 
trate^ and then recognized to appear and give testimony at the ^i me 
and place of trial. But if he refuses, he certainly is to be committed 
until the trial, and then be sent to tlie place where such trial is to 
takepl^ce. The process of summons and of attachment, are tlie 
same on both sides. But here is an advantage which the United 
States have over an individual. The diligence and attention of the 
law-officers are greater in behalf of the United States, though' the^ 
law gives each the equal chance ; but though the unfc»tunate pri- 
soner, in a criminal case, might not possess that advantage, yet, 
whatever means are used, to illegally procure witnesses in behalf of 
the United States against the prisoner, is ai> iatcrferance with the 
public administration of justice. And whether it is used to bring 
a witness here by unlawful means, or to keep a witness away by 
unlawfiil means, it is equally an iuiposition upon the rights of thti 
citizen, and might obtain redress* The law, and the law only is to 
be resorted to, to procure evidence against the prisoner j and the 
law, and the law only, is to be resorted to for the prisoner to de* 
fend himself. He is to be tried in a legal manner, which could not 
be the case, if there was a difference in the rights. Whatever 
means, therefore, are used injurious against the prisoner, being un- 
authorised by law, admits of a remedy. Now, let us examine 
whether this testimony stsftids in that fair light which the law re- 
quires. I agree with the gentletfian, that it is a singular case, and 
such an one as never was before ; and if such a transaction was to 
be encouraged, it would take veiy little trouble .to subject the course 
ef justice to the destruction of any devoted victim. 

Gen. Wilkinson however, must not be blamed^ I suppose, be- 
cause he found himself obliged to Obey the orders of the Secretary 
at War. But this doe^ not make it the less a military transaction. 
Here are a number of papers sent by the Secretary at War to 
gen. W. by cj^ Gaines. Now his journey was entirely a mili- 
tary one, and not for civil purposes. This Mr. Gaines was the 
commander of a garrison ; but he must leave his station, to gp 
on this civil errand. Well: These blank sumnions's were 
«rried to gen. W* to b^ filled up by^m. Filled up by 



( U4 ) 

a military man ! And served, how I Why the gentlemen 
say bj a ciyil officer. No, Sir, he had no civil authority* It is not 

Erctended tliat he was instructed by tlie Attorney- General, and 
e was not a judge of the lejii^^aliules of sijph an appointment ; and 
that his appoimaicut was not marked with the legal prerequisites, is» 
evident enough, li was the province of gen, W. to find out who 
could give testimony on this business, and to fill up t^e blanks'. 
He was also to have the affidavits drawn : but this, for a co^ 
louring, was to be done before a civil Magistiale. When this 
witness and capt. Fort were taken before the Slagistrate, they were 
called upon to answer printed interrogatories, (no doubt some 
which were suggested by Wilkinson.) This was Op a Sunday, t 
iilways thought that Sunday was not a legal day for such purposes, 
yet it is a proper time to cairy these men before a Magistrate. He 
' tlien declined to answer such questions as the Magistrate propound- ' 
ed to him by the Magistrate. He was then put into the hands of 
the Sheriff, who was directed to have him there the next morning. 
The Sheriff received security for his appearance. Wh^t does 
Knox say aboutthenext mommg's inter\new? He says that he 
and capt. Fort were both of them asked a number of ques« 
tions : some of diem he says he answered, but, about others, he 
begged time to consult with a lawyer. Finding that he could not 
get any more answers, he wrote out a commitment, and sent them 
both to gaol, amongst ilie Negroes and Felons. And what for^ 
Sir ? It v/as for refusing to appear before him to answer interro- 
gatories, and not for refusing to come to this Court to give testi* 
TOcny. At length, however, ah order was written to the Marshal, 
to have this rian trapsj)oned here to give evidence. And is this. 
Sir, the mainK:r in which testia^.ony is to he taken ? First interro- 
gated by a military commander j then, from printed interrogatories, 
taken belbre a ^Magistrate by deposition — and all ex-parte Would 
a Court of Justice permit this ? Can it be considered to be justice 
to make a man give his deposition upon certain ex-parte questions, 
taken down by such persons, whose interest and design it is to 
trammel and bhackle it in such a way as that when the man comes 
to the trial to give evidence according to his knowledge of the fact, 
he knows not what to say : bound as he is by a paper which he h:^ 
signed, the purport and consequences of which he does not know ^ 
I never heard Mr. Hay speak with more truth, than 1 heard hina. 
the Other day on thts veiy subject of depositions. He said it was 
not the words of the v/itness, but of the person who took down the 
deposition ; and, that it could not be trusted to. It was most cor- 
jcct, it was most just: wc felt the force of it. Is it not of import-* 
ance^Sir, where the life, honour or the liberty of any man is at 
stake ? 

Well, Sir, gen. W. took all this pains to get evidence. But was 
It for the sake of the government that he has done this ? I will ad-* 
mit, that, holding an important office under government, he might 
think to get favour, andobt;ain ?9pae future advantage by lU But 
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^\1ms was not all. Is it necessary, Sir, that I should tell you th^ 
gen. W. had a great and important stake, lymself, in it ? It is in 
vain that any gentleman should say that he hs^d not. His own ways 
ai-e to be justified, or he must be prostrated into the dust : and 
they can only be justified by the downfall of another. To prove 
the conviction of this gendeman, if it can be done, is his only nope 
of justification, so great is his stake. It was for this purpose that 
lie pursued these witnesses, whose testimony it was his interest to 
obtain in so garbled a state, as that we should not be able to prove 
the whole truth on a cr©ss-examinatIon. 

Having shewn that, between the government and himself, the 
pure stream ot justice was thys sullied, we will examine into the 
further actions of Gen. Wilkinson in this business. He im^ites IVlr. 
Knox to his house, through Sergeant Dunbaugh. Dunbaugh waft 
surprised that the great puissant Gen. W. who had made men 
tremble in his presence, and before whom the rights of mankind 
were nothing, should invite a man of the appearance of Knox to his 
august presence. Knox goes. He invites him to a seat, and com- 
mences his conversation by a covert, asking what he knew of serg. 
Dunbaugh j and then proceeded to a great many questions about the 
expedition. Askied him if he had got paid yet ? No, he had noU 
How much is due to you ? 150 dollars. Well, I can let you have 
as much as that myself, I believe. Kind, affectionate man ! But 
what was all this lor ? Why, to make interest with Knox, to get 
what he could out of hin^. He asks again and again about Mr. 
Burr. I do not say it was any attempt at the honesty of the ram^ 
to offer Km 150 dollars j but to be sure, it is doing as gen. W. does 
in every thing. 

Mr. M^Rae^ I hope the gentleman would iiot say that it was 
to make him swear what was untrue- 
Mr. Majitin. Sir, I say that the direct tendency of it was to 
^^xtract from him untruths, if he had been capable of uttering them. 
I do not say that Wilkinson told Iiim to swear falsely ; but Knox 
hiipself said that he considered it as a temptation upon him togiv^ 
evidence, and this was the evident tendency of it. 

The offer was made in that w^y, as understood by Mr. Knox, 
Aat if he would tell him what he could of the affair, he could place 
150 dollars in his hands. Well, he began again talking with him, 
and wrote down what was said ; but it was so imperfectly writte% 
that Knox did not like it, and so he left him. 

Well, the next thing we shall speak of, is the subpoenas- Tliey 
wer* received by the gentleman, and filled with Mr. Knox's name, 
and I believe with Mr. Fort's name. Capt. Gaines, an officer un- 
der military authority, and with military rank, was to summon 
'th^se persons, which he did : not as private citizens, but as to a mi- 
^litary affair : that is clear enoujh. When Knox was summoned^ 
^did he attempt to refuse to eome here ? No, nothing of the kind ; 
he was willing to set out immediately, only he mentioned#the diiS- 
cultv of his situation : That he was not provided to se^out 1200 
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ikutes, as lie expected in a short time to get ftome money, mrhit 
W2^ then without. Is this criminal, Sir ? To be sure he 6fx 



which b» 
e does hot 

wear a sword, and therefore he n^ust submit to such usuage as they 
pleased to inflict upon him* It was not then known that the mi- 
litary chest was to be drawn upon for this purpose. But, Sir, doe« 
gen. Wilkinson himself obey the orders of the government with that 
promptitude ? He had been Subpoenaed long before Mr. Knox^ but 
he takes his own time. He can keep this Court and witnesses from 
day to day, but where is the attachment sent after him ? N<Hie 
Sir : but we are told we must wait for this high and mighty man. 
And yet poor Knox, because he wanted to have his convenience 
attended to, must be treated lik^ a felon, and taken out of jail, 
nolens volens^ where he had been several days, until the prison««hip 
was ready, by which he was brought here. Well, but how he got 
into the hands of the Sheriff, we have no positive testimony ; but is 
there any reasonable man who can doubt that it was by the direc- 
tion of gen. W. — or that it was by his order that he was carried 
before Judge Hall oh a Sunday ? Well, Judge Hall found him in 
the liands of the Sheriff, and he leaves him there ; and next day, be- 
cause he refused to answer the interrogatories, he sends him to 
jail. And what is the reason of aU Aese measures ? The an- 
swer is '* necessity J*^ But who did these " necessary'* acts ? Gen« 
Wilkinson. But it is said that gen. W. not wishing Mr. Gaiaes 
to go wrong, directed him to go to some lawyer ; and, I suppose, 
mentions whom. He had received occasiomu directions from the 
Attorney-General, who was the man to whom the Secretarr at War 
had referred tlie subpoenas. This other lawyer was Mr* Duncan, 
gen. W's aid-de-camp : the man who marched before him into the 
Court of Justice, when he pompously bade defiance to the legal Ju- 
risdiction of his devoted country, and placed the laws at the feet 
of his miUtary band, to the destrustion of all civU authority. 

Thus, however, we find the map is in jail, and he is taken out 
again to be transported to this place. We are told that the military 
garb is laid aside, and that this was an entire civil transaction ; but 
really, if we look into the whole of it, we shall find that the military 
garb covers over the civil one. Gentlemen talk here about ^oidft. 
This really surprizes me, for I did not think that they doubted 
about any thing whatever, they appear so confident : but I am sure 
diere is no ground for a doubt about this, it is all so pUun. All ^e 
ivant says gen. W. is to carry this ma«i to RichmcMid : how is this 
to be done ? Why, it will be necessary to get a commission of 
deputy marshal for somebody : who is it to fcSe ? Gaines yrVi do. 
He accepts the deputation for this very purpose. Now what b t^e 
nature of this, deputation ? First, no man can act as deputy with- 
out taking the same oath as the principal, according to act of Con- 
gress — Graydon 247. Again, he is obliged togive bond forthe per- 
formance of his office. Now it does not appear, nay, we have proof 
that capt. Gaines neither, took the oath, nor gave the requisite bond.^ 
How then covdd he be a deputy-marshal ? But, Sir, this is ngt ^; 
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If you observe, you will find that he doeailot take charge of the man 
himself. How does this poor fellow get out of jail ? It was by a 
deputation from Deputy.Gaine^. It was no military order, thougK 
it was given from a Captain to a Sergeant, but it was done in a ci- 
vil capacity. How do we know what it was I The gentlem^cn . 
say it was not a n^llitary order, because he has not signed him- 
self " Captain J^ W e can with equal propriety say that it was no ci- 
vil order, because he haanot sighed himself " deputy-marshal.'* Gen- 
tlemen, however, call if only a request to serg. Dunbaugh to do it. 

Mr- M. here read the precept^ which begins thus :-^" Sergeant 
Dunbaugh-— you are hereby authorised and commauded to receive,'* 
&c. Here then is a military order, if ever there was one, not- 
withstanding ifis not signed *^ captain'* at the bottom. Where is 
the request that is talked about I No, it is authorising and com-^ 
manding him in a true military style, to go and ^ke that man oU(t of 
jail. 

It was said that there could be no collusion in this business, be-* 
tween gen. W and Judge Hall, because they were at variance !. 
But what proves the collusion more palpably that this veiy amalga- 
mation of office ? It is the strongest reason in the world to prove 
,that Hall would do what Wilkinson wished him to do, in or4er to 
once more obtain his favour. Could he but fear that 'man who had 
but a short lime before come into a Court of Justice, and looking; 
round the Court, with audible impp^^JCe, denounced t^o very 
respectable gentlemen of the b^r as traitors to their country ? How 
could he but dread the temerity of offending, or dispbeying the 
mandates of such a man ? > 

But let us examine into the nature of this civil and military cha-s 
racter when united together. Ap a deputy-marshal, gen. W. could 
have no command over him. Knox himself was as free from hia 
ipilitary authority, as he in his civil, was of his general. This we. 
might be led naturally to suppose, if w'e are to consider Mr. G-. (mr- 
ly in his civil capacity. But loark what Mr* Qaines says. This 
aeputy-rmarshal has told you (he was so completely under the di-p 
rection of Wilkinson^ that if gen* W» had ordered him to, 
have put Mr. Knox in irons, he should have done it. As. entirely, 
therefore, was th^ civil character subject to military here, as any 
military character can be to his chieftain^ This man was brought 
^way with no shirt but one that he bad borrowed ! Is this the right 
of evidence ? Is not this the very ground-work of the destru;ction, 
of public trial, in the fair, honest yiew we are led to take of it? 
N It was said that the Court could not take cognizance of the offence,^ 
because it Avas done at New-Orleans. I much doubt thia construe-? 
tion. I think that if gen W. had never come here, the process of 
this-Court could bring him, wherever he mij^ht be cau^t withir^ 
the United States : and that he could be punished any \tltxere, fcK 
a'crlme which operated upon a case to be tried in this Court, as ^ 
federal Court This is the nature of the laws affecting contempt. 
Why, Sir, is it improper to insult a^ Judge pn thf jSeoob • Bo^ 
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cause it tends to intimidate, and to make impressions unfaverable 
to the cause of justice. \v'hy are Judges not permitted to be 
abused or intimidated by ne\T7paper publications, as has been done 
within the purview of this Court ? For the same purpose— that he 
should be free and unbiassed in giving Judgement : not fearing any 
man or party, lest it should have a tendency to obstruct the pure 
channel of justice. But we are not left to this reason alone* The 
process of Uiis Court had cognizance, while die act itself was in- 
complete. The process was completed on the arrival of the wit- 
ness M'ithin the district, but the violence and force continued until 
a few hours before he reached Richmond : for even he was not 
permitted to go on shore, a few miles off, in order to be up here 
sooner than the vessel, to furnish hipiself with a few necessary ar- 
ticles to come decently into a Court of Justice with. We find ^rg* 
Dunbaugh goes ashore with him, and walks up with him. No rea- 
son is assigned for this, only that he came up with Mr Knox to acr 
company him, and see that he did not miss his way ! 

The conduct of gen. W. in the very first movement of this busi- 
ness, is very artful, and has been rendered equivocal. Why, Mr. 
Knox, are you not afraid to appear before me ? Why should he 
be afraid of gen. W. ? If he had been with Mr. Burr during all 
his journey, he had ho occasion to be afraid of him for that No : 
it was a civil Magistrate that he had occasion to be afraid of| 
through this great man. 

But a gentleman has found out, that it is not so dangerous a thing 
for the civil and military character to be blended in one person ; 
because he says the Constitution has provided it to be so in the of- 
fices of the President of the United States, who is a military com- 
mander as well a^ the Chief Magistrate. He is the first civil 
Magistrate. But how is he Magistrate ? he cannot arrest any per- 
son, nor can he do a ciyil act He must apply to others to get an 
act of any civil capacity done. He can do nothing, but by the aid 
of hi§ military authority. 

We have been tcAd of the great patience and indulgence \5nth 
which the Court have heard pur arguments. It is all right : and 
the Court ought to do it, lest they should be censured. 

Mr. M^Rae, I did not attribute any measure which the 
Court has taken, tp be froni a fear that if it not acted so^ it might 
be censured. 

Mr. Martin. Sir, the gentleman said that great indulgence 
had been granted to col. Burr, for which he complimented the 
Court. Bat, however, the gentleman Mill pertainly remember ano* 
(her circumstance, saying, that we wanted to impri;^on the witness, 
whilst Aaron Burr was stalking alx)ut in freedom. I cannot help 
pongratulating the gentleman that now he may walk at large, with- 
put his eyes being hurt with the disagreeable sight of seeing Aaron 
Burr at liberty. Whatevjer lenity he might have had, 'or wha^yer 
iibefty he enjoyed, he is alone entitled to the Co^rt Jpr% 
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{This closed the argaixieQt on the motion to attach gen« WiikiQ'^ 
son. The Q]»nLon c£ &c Chief Justice will be found under the 
head of Saturday, June 2/.] 

[Here follows part of Wednesday's and Thursday^ procedings, 
omitted under their proper heads, in order to preserve connectiqa 
in the important argument just closed.] 
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WEBNESDAT, June 24. 

The Grand Jury entered, and Mr. J. -Rcmdolph^ (their fore- 
man), ai^dressed the Court : » 

" May it please the Court : We have agreed upon several ine^ 
dictments," which he handed in at the Clerk's table. 

The Clerk read the indorsements upon th#m as follows : 

An indictment against Aaroi!^ Bu&k &r Treason. 

''A True Bill.'' 

An indictment against Aai^on Burr for a Misdemeahor. 

"J True Bill.'' 

An indictment ag^nst Herman Bulnnerhasset for Treason. 

'' A True Bill:' 
. An indictinent against Herman Blankerhasi^et for a IVIisde* 
meanor. " A True BilL'' 

Mr. J* Randolphy (their foreman), then continued : May it 
please the Cou;rt : Aldiough the Grand Jurj' have returned the 
bills, they have still other subjects for their consideration, and have 
adjourned themselves to meet to^mmrow at 10 o'clock* 

A short time elapsed, when Mr. Burr addressed the Court : 
As bills had been found against him, it was probable the public 
prosecutor would move for his commitment : he would, however 
suggest two ideas for the consideration of the Court. The one was, 
that it was within their discretion to bail in certain cases even when 
the punishment was death : and the other was, that it was expedir 
ent for the Court to exercise their discretion in this instance, as he 
should prove that the indictment against him had been obtained by 
purjur}'. 

Mr. Hay moved for the conimitment of Aaron Burr : he 
stated that if the Court had the power to bail, by the third section 
ofthe judicial act, it was only to be* exercised according to their 
sound discretion ; and that the prisoner was not to deniand bail, ber 
cause the Court was authorised to grant it — 'but from his making 
put an adequate case. He quoted 4 Black, p. 298, to prove that this 
discretion ought to be deliberately exercised, 

Mr. Martin. The Counsel for the prosecution have then ad- 
mitted the right of the Court to give bail according to its discre- 
tion. 

Mr. M^Rae did not understand from the judicial act, that the 
cliscretion was to 'be exercised at this $tage of the business, but only 
^\ the time of mki^ig the axres^* 
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Mr» Martik. I can hardly suppose Aat this Court has less 
power than the Court of King's Bench in England, which certsun]y 
posseS'^cs this authority according to 2 Hale, p. 139. 

Mr. Wirt was extremely solicitous to do any thing compatible 
with his duties, which might soften the situation of the prisoner* 
He did not perceive the analogy which had been drawn between 
this Court and the Court of King's Bench* Fhe powers of that 
Court grew out of the common law of England ; whereas, the 
powers of this Court were defined by a statute of our own country. 
What says the 33d sec. of the Judicial Act ? ** Upon aQ arrests in 
criminal cases, bail shall be admitted, except where the punishment 
ma} be death : in which case it shall not be admitted but by the 
Supreme or a Circuit Court, or by a Justice of the Supreme Court, 
or a Judge of a District Court : who shall exercise their discretion* 
therein, regarding the nature and circumstances of the offence, and 
of the evidence and the usages of law." Is not this enquiry by the 
Court stopped ? Is not the evidence and testimony stopped, when it 
is now locked up by the finding of the Grand Jury ? Would it be 
right for this Couct to go into all the merits of the case, which^^this 
clause evidently requires, before the Court can exercise this discre- 
tion ? Will the Court go into the investigadon of the evidence, and 
thus throw itself into collision with the Grand Jury ? It is obvious 
irom those considerations, as well as from the otfier words of the 
law, that such a discretion does not exist at this stage of the busi- 
ness, but only at the time of arrest. 

Mr. WiCKHAM. If the Court of King's Bench possesses thia 
authority, shall it be contended that this Court is without it ? shall 
it be said that the liberties of the people of this country are not so. 
well secured, as those of Great Britain ? that a British subject has 
greater privileges than an American citizen ? It is said, however, 
that this Court grows not out of the common law, but out of our 
tstatutes : but will it be said that when this Court has once been con*> 
istituted, it does not proceed according to the established jurispru- 
dence^-that is, the common law ? There can be no question that 
a State District Court can bail, even in capital cases. ** Will this 
Court, however, place itself in opposition to theGrand Jury ?" No^ 
Sir, it will not : and Mr. Wirt certainly forgets that Ais Court is 
to hear both sides of the evidence ; whereas the Grand Jury heard 
one side only ; and indeed a part only of that side : for had the 
United States' Attorney sent up all the witnesses, whose names ap- 
pear at the foot of the indictment, very different would have been 
the result of their enquiries. The ground which we take is this ; 
that the Grand Jury have found their bill upon the testimony of a 
perjured witness ; and if the Court were to bail col. Burr, would 
it not be justly inferred that they had set themselves up in opposi- 
tion to the Grand Jury, but that they had been furnished with lights 
which had had been denied to that Jury. 

Chief Justice. Mr. Martin, have you any precedent, where 
a Court 1^ b^ed foi* treasoji, aftertbe faiding of ^ Grand Jury on 



ihisground, that the tcs^<?ny laid befoi'e the Grand J ury had been 
impeached for perjury, or that other testimony had been laid before 
the Courts which had not been in the possession of the Jury ? 

Mr* Martin had not anticipated this case ; and had not, there- 
fore^ prepared his authorities : but he had no doubt that such existed* 

Mr* Burr. Tw.o distinct questions have been blended in this 
discussion, which ought to have been kept separate : 1st. Whether 
this Court had the right to bail according to it& discretion ; and 2d — 
Whether it was expedient to exercise its rig^t in the present instance, 
if die Court had no discretion, it was unnecessary to produce evi- 
dence. The question, ought, therefore, to be previously settled. 

Mr. Hay, when hte first, addressed the Court, was of opinion, 
that the Circuit Court ha4 this power: having been misled by a 
very transient conversation with the Chief Justice on the first exa-» 
mination of Mr. Burr. He had, howcveir/considered this subject 
more maturely ; and the more be thought of it, the more was he 
convinced that Aaron Burr was not privileged to demand bail. 
This question was to be decided by the common law, by the act of 
Congress, or by the acts of Virginia. , 

It could not derive the authority from the common law, because 
this Court is of arecenj origin ; deriving its power not only from a 
late law, but a late government ; and ^t has no authority but from an 
established Jaw^ Does then the law which established it, express- 
ly convey this power ? [Here Mr. H. read the law.] Now, how 
are the Court to attend to the nature and circumstancesof the case? 
WiP they require all the evidence before them, which has just ojd- 
cupied the attention of the Grand Jury for 7 or 8 days I Mr. Wirt's 
argument on this point was conclusive. The law too was applica- 
ble to a prisoner only at the time of his arrest j stnd not oi his in- 
dictment. In the last case, the situation of the accused becomes 
still more precarious. The danger which he apprehends^ comes 
nearer and nearer, and the temptation to violate his recognizance, 
becomes much greater than at the earlier steps of the prosecution. 

No man will contend that the common law is in force in the Courts 
of the U. States. Assoon might ypu assert the validity of the laws 
of the Cape of Good Hope or of Turkey* It was therefore ridicu- 
loas to compare the organization of the Court of King's Bench with 
that of the present Court. As to*the complaint of Mr. Wickham, 
that by this doctrine an American, citizen would stand on worse 
ground than a British subject, it was unavailing. Perhaps Courts of 
justice would even be more disposed to bail for Treason under such 
a government as that of G. Britain than in our own, where the pow- 
er of thegovemment falls so rarely and so lightly upon the people* 
ViTere even the common law in force in the U. States, it would have 
no relation to the organization of our Courts. , ^ 

The power of bailing is not then derived from the .common law, 
mbr the act of Congress ; nor is it decucible from the laws of Vir- 
f^hisu In cases affecting life, the prisoner is not enutled to bail by 
mux lawa* 



Mr. Wirt. I have stated, that the powers of the Court of 
KmgV Bench sure not applicable to this case, because tliat Court k 
the creature of the common law, whose powers have been growing 
up ixovsi time to time ; whereas, this Court is fixed and defined by- 
law. There is another great difference. The powers of the Clerk 
of the King^s Bench take their ori^n in a fiction^ It is supposed 
to be held coram ipso rege ! In its origin, the king himself sat there, 
and he is stiQ supposed to sit. Treason was a crime against hb 
dignity : he might bail for it ; and the saitie power belongs to the 
Judges who represent his person. But how is it with us ? Trea- 
son is an oifence against the people of this country. And have the 
people ever sat here for the administration of justice ? and are tiie 
Judges of this Court invested with the powers of the people ? But 
on the supposition that this »tuation does exist, is not die power of 
bailing removed by a positive law \ Does not the act of Congress 
expi^ssly take it from the Court ? 

Mr. WiCKHAM. Two indictments have b6en found for trea- 
son : one against coL Burr, and the other against Blannerhasset. If 
the latter was now to come into Court, he would be bailed, accord- 
ing to Mr. Wirt's distinction, because not previously arrested i 
whereas CoU Burr would be ^vested of the very same privilege^ 
though he was indicted for the very same crime. 

Mr. E. Randolph expatiated on this subject at considerable 
length, and vnxh great ingenuity. 

Mr. MARTiNprotested against the ingenious^cfi^n of Mr. Wirt^ 
He challenged him to name any king from the daj^ of K. ArAur 
to the present time, who did, or could set in the Court of King's 
Bench. 

After a long and elaborate argument on this point, the Chief 
Justice decided that the Court had the power to bail a prisoner in- 
dicted for treason, according to its sound discretion ; and that this 
discretion was to be exercised according to the nature and circum- 
stances of the evidence, and the usages of law. 

Mr. Burr stated, that the Court had then decided that they pos- 
sessed the discretionary right to bail : it would next be necessary to 
shew, diat they ought to exercise their discretion in this instance f 
that the indictment had beeh founded on the testimony of a perjur- 
ed witness ; that Gen. Tupper would prove there had been no such 
resistance to his authority as had been stated by that witniess ; and 
that although Gen. Tupper had mentioned this circumstance to the 
prosecutor, he had not been sent i^p td the Grand Jury. 

Mr. M^Rae. Gen. Tupper has made no such communication 
$o me. 

Mr. Hay. Though I h^ve had a conversation with Gen. Tupr 
per I do not exactly recoHect what it was. The truth is, I have 
carefully avoided conversing with the witnesses of the U. States. 
Gen. Tupper has made an application to me for permission to go 
away ; but I said that not for worlds would I submit to the imputa- 
tioQ of consenting to the departure of any of the witnesses. Gen* 
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Tupper was not sent up to the Grand Jury, because he was not 
considered as a very material witaiess. 

Mr. Wirt. He has made no such commtmication to me ; fctit 
I take upon nle to assert, that the resistance to gen. Tupper waa 
not the treason on which this indictment has been founded. 

Mr. WiCKHAM. Suppose a man was indicted for a murder 
committed at some distance from this city, and every man in the 
city said that he was at that moment walking in the streets — would 
such an indictment prectud« a Court from bailing him ? This con^ 
structive murder is of the very same stamp as the constructive 
treason of col. Burr : who was indicted for ^n act said to be com- 
mitted on Blannerhasset's Island, where he was said to be present, 
, although he was at a considerable distance from the place. 

Mr. Wirt. Why produce evidence to prove the peijury of a 
witness I Why look to the indictment itself for a proof of its owa 
, fallacy, when the requisitions of the Court have not yet been satis- 
fied ? The Court wanted authorities to prove, that it was in such 
a case as this that it had a discretionary right to demand bail Ac- 
cording to the usages of law* 

The Chief Justice had never known of a case similar to the 
present. 

Mr. Martin would produce authorities, if he had time allowed 

to him. , 

Mr. E. Randox-ph drew an analogy between this and the case 
of a coroner's inquest. 

Mr. Wirt said there was no apposite analogy between them. 

The Chief Justice insisted upon the necessity of producing 
adjudged cases. 

Mr. Burr did not wish to protract the sessicm of the Court, to . 
suit his own personal convenience. There was no time at present 
to look out for authorities. 

'The Chief Justice obse^ed, that he was then imder the neces- 
sity of comfnitting col. Burr. 

Mr. Burr stated, that he was willing to be committed, but hoped 
that the Court had not £3restalled its opinion. 

Chief Justice. I have only stated my present impressions.— ^ 
• This subject is open for argument hereafter. — Mr. Burr stands com- 
xxiitted to the custody of the Marshal. 

He was accordingly conducted to the jail of Richmond.) 

THVRSDAT, June 2^. . 
. About one o'clo(;k the Grand Jury entered, and their foremanjl 
(^Mr. y. RandolpK)^ addressed the Court to the following effect. 

*' May it please the Court. The Grand Jury have been inform- 
ed, that there is in the possession of Aaron Burr, a certain letter 
with the post-mark of May the 13th, fix>m James Wilkinson, in 
cyphers, which they deem to be material to certain enquiries now 
pending before them. The Grand Jury are perfectly aware, that 

Gi,2 
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they have no right to demand any evidence firom the prisoner und«r 

frc^cuuon, which toay gp to criminate himself. But the Grand 
ury have thought proper to appear in Court, to ask its assistance, 
if it thinks proptr to grant it, in making such a reqmsidon in dieir 

behalf." 

Mr. Burr rose, and asked whe^et the Court Was about to give 
an opinion ? 

The Chief Justice stated, that the Court was about fo say, 
that the Grand Jury were perfectly rigfci in the opinicna, that no 
man can be forced to furnish evidence agsunst himself. He pre- 
sumed that dip Grand Jury wished also to know, whether the per- 
son under prosecution coidd be examined on other questions, not 
criminating himself* 

Mr. Burr declared, that it would be impossible for him, under 
tertain circumstances, to expose any letter which had been commu- 
nicated to him confidentially. How far the extremity of circum- 
stances would impel him to such a conduct, he was not prepared to 
decide ; but it wa^ impossible for hiito even to, deliberate on the 
proposition to deliver up any thing which had been confided to his 
honour, unless it was extorted from him by the law. 

Mr. y^ Randolph^ (foremsm.) We shall withdraw to our 
chamber 5 and when the Court have 'decided upon the question, 
they will announce it to the Grand Jury. 

The Chief Justice knew not that there was any objection to 
the Gfund Jury s sunmioning any man as a witness who lays imder 
tin indictments 

Mr. Martin said thrie ccmld be no objection. 

Mr. J. Randolph said, he was afraid that the object of this 
Gr^uid Jury had been misunderstood by the Court. The Grand 
Jury had not appeared before them to apply for the person of Aaron 
Burr, but for a certain paper^ which may, or may not be in his 
possession : an^ upon its being, or not being in his possession — 
and upon its being possible, or not possible to indentify that paper, 
it might depend whether Aaron Burr himself was, or was not a 
material evidence before them. And then Ae Grand Jury with- 
drew. * 

Mr. M^Rae rose, aiwi addressed the Cotut. 

He was solicitous, he said, to lay a communication before them, 
on a circumstance which had lately transpired. The Grand Jurj^ 
had asked for a certain letter in cyphers, which was supposed to 
have been addressed by gen* Wilkinson to the accused. The 
Court had understood the ground on which the accused had refiised 
to put it in their possession : which ground was an apprehension 
lest his Ijpnour should be wounded, by his thus betraying matters of 
confidence. I have seen ^en. W. Sir, since this declaration was 
offered : I have informed him of the communication which has 
thus been made ; and the general has expressed his ^vishes to me^ 
and requested me to express those wishes, that the \vhole of the 
correspondence between Aaron Bvirr and himself might be eshi^ 
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bit^d. The accused has nbv?;, therefore^ a fair -opportunity of pro- 
ducing this letten ^ He is absolved pf all iu^putation : hi§ honour is 
perfectly safe. 

Mr. BURiu The Court wiB probably expect from me sQ!ne re- 
|>ly. The communication which I made to the Court, has led, it 
seems, to the present invitation. I have only to say. Sir, that this 
letter will not be produced* Th^ letter is not at this time in my 
possesssion, and gen. Wilkinson knows it. 

Mr. ]V^*Rae hoped that notice of his communication would be 
^ent to the trand Jury. 

Mr. Martin hoped that col. B's conjmunication also would gQ 
along with it. 

The Chief JysTiCE was unwilling to, make the Court the mcr 
dium of such communications* 

■Mr. M'Rae hop^d that the Court would notify his cpmmunica- 
^on to the Grand Juiy^ and for an obvious reason. When the 
iGranrf Jury came into Court to a^k for the paper, what did the ac-^ 
cused say ? l^id he declare that it was not in his possession ? No : 
he merely )^id that honour forbade him to disclose it. The infer- 
ence undoubtedly was, that he had the paper^ but cpuld not persuade 
hii^self to disclose it. And what then must have been the impres-» 
flion on the mind of the Grand Jury ? A cloud of suspicions must 
have fastened tHen^selyes upon their mind— r-suspicions unjusdy in- 
jurious to the charactejP^f gen. W. — -aad which the present com- 
municatiQn may at onc/e .disperse. It is but justice, therefore-, to 
gen. W. to whom the enquiries of tlie Grand Jury may at present 
relate, to give thein the benefit of this information. ' . 

Mr. BuRiu Gen. W. Sir, is extremely welcome to all the eclat 
irhich he may expect to derive from this challenge ; but, as it is a 
challenge from him, it is a sj^cient reasoiji why I should not accept 
it. But as the remarks of the last gen|lem^i ^eein to convey some 
reproach against me,^ (which no man who ^no:^s me, pan belie_vq 
jme to deserve), it may be proper to say, tJiait I did ypluptarily, and 
in\he presence of a witness, put the letter out of my possession for 
3 certain purpose. I wished, Sir, to disable any otKer person, as 
well as myself, from lajring such a paper before the ferapd Jury. 
Gen. Wilkinson knows this fact» . . <« — „ 

The Chief Justice then reduced these communications to wri- 
ting : which message being read to the Court, and afterwards cor- 
rected, was transmitted to the Grand Jury. 

Mr. BtTRij. l.et it be understood, that I did not put this paper 
outof my possession, because I expected the Grand Jury would 
take up 'this subject, but from a supposition thatthey might do so. 

Mr. WiCKHAM was interrupted by the entrance of the Grand 
Jury : when Mr. y. Randolph, (their foreman), informed the 
Court, that they had agreed upon some presentments — which he 
then delivered into the hands ofnhe Clerk. The Clerk read as fol- 
tews: — . 
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<^ The Grand Inquest; of the United States for the District of 
Virginia, upon its oath presents — ^That 

Jonathan Dayton^ late a Senator in the Congress of the United 
States fix)m the State of New- Jersey ; 

John Smithy a Senator in die Congress of the United States 
from the State of Ohio ; 

Ckmfort Tykr^ late of the State of New- Yoii ; 

Israel Smithy late of the State of New-York ; and 

David Floydy late of the Territory of Indiana, 
are guilty of Treason against the United States, in levying war 
agsdnst the same : to wit : at Blannerhasset's Island, in the county 
of Wood, and state of Virginia, on the 10th day of Decepaber, 
1806— 

Uppr^ the informaiian of 

i Alexander Henderson, 



William Eaton, 
Erick Bollman, 
Peter Taylor, 
Jacob Allbright, ' 
Chairles Willie, 
John Graham, 
Samuel Swartwout^ 
George Morgan, 
John Morgan, 
Thomas Morgan, 
Elias Glover, 
D. Woodbridge, Jr. 
David C. Wallace, 
Edmund B. Datia, 
John G. Henderson^ 



James Wilkinson, 
Hugh Phelps, / 
Jacob Duimaugh, 
John Monholland, 
Chandler Lindsley, 
James Knox, 
William Love, 
Thomas Hartly, 
Stephen Welch, 
James Kinney, 
Samuel Moxley, 
David Fisk, and 
Benjamin H. Latrobe. 



yOHN RANDOLPH^ 



j> 



"The Grand Jury/' (continued Mr. R.) "have no further prer 
sentments to make/' He then delivered two papers which diey 
had received from the Court. The one was a cyphered letter, ad- 
dressed to H. Wimboum: the other was the letter to colonel 
Moi^an. , 

ITie Chief Justice. Mr. Attorney^ haye you any thing more 
for the Grand Jury ? 

Mr. Hay. I can have all the indictments ready to be laid her 
fore them to-morrow. 

Mr. Taylor^ (fron^ Norfolk.) Is it not customary for the At- 
torney to 6le information upon these presentments I Is there any 
jiecessity for detaiijing the Jury ? [Some objections were made.] 

Mr. y. Randolph. May not the bills be laid before another 
<Grand Jury, as the parties presented are not now in custody ? 

Mr. Hay. That course will be productive of great inc^vcr 
liience. All die witnesses are now here ; and they will not, per- 
|iaps, appear before another Grand Jury : and the present Gran4 
Tury is already in possession of all the evidence. 
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Mr. y . Randolph hoped that they would be discharged. He was 
hot aiuaotAs on his own account ; but there was one of the Jury pe- 
^ culiarly and delicately situated, wjio wished to return to his 
family. 

Mr. Tdifhr observed to the Court, that a circumstance of a very 
> affecting nature, made him peculiarly anxious to return home. 

Mr. Hay was*extremely sorry that he could not gratify the wish- 
. es of the Jury, but the interests of the United States forbade him. 
\ He would have the indictments ready, at any hour in the morning' 
that the Jury would name. 

Nii^ie o^clock was mentioned, and the Jury were then adjourned 
to that hour. •■ ■ ' ' - 

FRIDAY, June 27. 

The Court met at 9 o'clock. About 10, the Grand Jury chtep- 

' ed, and Mr. y. Randolph, (their foreman), presented td the Clerk 

ten different indictments : nve of them for Treason, against Jona- 

\ than Dayton, yohn Smith, Comfort Tyler, hrael Smith, and David 

Floyd : and five for a Misdemeanor against the same individuals 

respectively. 

The Chief Justice then addressed the Jury : and in fervid and 
• elegant terms, compliiaented them upon the patience and attention 
with which they had performed their duties ; and concluded, by 
discharging them from all further attendance. 
3, The Court then adjourned till 12 o'clock^ 

When it had assembled, Mr. Botts requested the Cotnrt to re- 
\ move Mr. Burr from the public jail, to some comfortable and con- 
venient place of confinement. The grounds of this motion are to 
^ be found in the following affidavit, made by some of Mr. Burr's 
'" Counsel, and laid before the Court. 

■? WE, who are Counsel in the defence of col. Aaron Burr, at the 
suit of the United States, beg leave to represent to the Court, that 
;; in pursuance of. our duty to him, we have visited him in his con- 
^ finement in the city jaU : that we could not avoid remarking the 
i danger which will most probably result to his health, from the situ- 
ation, inconveniencies and circumstance^ attending the place of 
■ his confinement : but we cannot forbear to declare our conviction^ 
that we ourselves cannot freely and fully perform what we halve 
undertaken for his defence, if he remains in the jail aforesaid, de- 
prived as he is of a room to himself — it being scarcely possible for 
|r us to consult with him upon the various necessary occasions which 
I' must occur : From all which we believe, that he will be deprived 
of that assistance from Counsel which is given to him by the Con- 
stitution of the United States, unless he be removed. 

EDMUND RANDOLPH, 
. JOHN WICKHAM. 
BENJAMIN BOTTS. 
Sworn to in open Court, by Edmund Randolph, John Wick- 
ham, and Benjamin Botts, E^qr's. June 26^ 1807. 
^M. Marshall, Clk. 
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The Coimsd for die prosecution were perfecdy sUeixt pa. tKc 
Diotion* 

After a long and desultory argument by Mr. Burr's Counsel, the 
Court determined that the prisoner should be removed to his form- 
er lodgings near the Capitol, provided they could be jcnade su£- 
ciendy strong for his safe-keeping. 

Mr. Latr.qbe^ Surveyor of the public buildings , of the United 
States, was requested to inspect them ; and, upon his Report, die 
Court passed the following order. 

^ ** Whereupon, it is ordered — ^That the Marsha of this District 
do cause the front room of the house now occupied jby Luther 
Martin, £sq.«— -which room has been, and is used as a dining-room, 
to b^ prepared for the reception and safe-keeping of col. Aaron 
Burr, by securing the shutters to the windows of the said room by 
ban, and the door by a strong bar or padlock : And that he em- 
ploy a guard of seven men, to be placed on the floor of the adjoin- 
ing imfinishcd house, and on the same story with the before- 
described front room, ^ and also at the door opening into the said 
room : And upon the MarshaFs reporting to the Court, that the 
said room has been fitted up, and the guani empioyed — that then 
the said Marshal be directed, and he is hereby directed to remove 
to the said room, the body of the said Aaron Burr from the public 
jail : there to be by him safely kept.'' 

Mr. H^r* My otAy wish is, that thjs prosecution should be 
regularly conducted. Is it not the usual practice to read the in- 
dictment first, and then move for the venire f 

Mr. BjLJRR. I will say, that I have been furnished with a copy 
of the indictment — that I have perused it — ^aud that I plead not 
guilty Xoit, 

Mr. WiRx. The usi^al form requires the actual arraignment of 
the jHrisoner. Howcyey, the Court may dispense with it if they 
think proper. 

Mr. Hay wa^ indiiferent about the form, if the law could be 
substantially executed. He supposed that a simple acknowledge- 
ment of the prisoner was sufficient, without the customary form of 
holding upliis hand, &c. 

Chief Justice. Jt is enough, if he appear to the indictment, 
andplead not gtiUty* 

Tne Clerk then read the indictment against Aaron Burr for 
Treason against the United States — ^which specifies the place of the 
overt act to be at Blannerhai^set's Island, and the time on the 10th 
day of December, 1806. * ' ' 

When he had concUJed, Mr. BuRR addressed the Court : 

" I acknowledge myself to be tlie person named in the indict: 
ment. I plead not guiltv, and put myself tipon my country for 
trial.? ■"'" ^ « ' 

Mr. Hay then addressed the Court on the venire that was to try 
the issue between the prisoner andtl\e United States.' There wj^^ 
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an apparent incompatibility on Ihis pointy betwcte the 59th seciioi^ 
,of tlit^ act of Congress, and the 8th amenument to the Constitution* 
It v.-as not certain ^hat this act was in force. It was passed on the 
24ch diiy of September^ 17d9 j and it provides, that "in case« 
punishable with death, the trial shall be had in the county where the 
offence was committed j or where that cannot be done without great 
inconvenienpe, twelve jurors at least shall be summoned from 
thence." Subsequent to this, a Ccmstitutional provision was jnade# 
requiring that the' trial should be held before " an impartial Jury 
of the State and District wherein the crime shall have been com- 
mitted." If then this law is in force, there mudt be 12 Petit Jury- 
men summoned from Wood county, which would make it impossi- 
ble to have the trial at an early day. Here then was the difficulty. 
The act was passed in 1789 : the amendments to the Constitution 
were not ratified before the 15th December, 1791; Does then 
the Constitution repeal this law ? Had the 8th amendment formed 
an original part of the Constitution, no more would have been re- 
quisite, than an impartial Jury from the State and District where 
the crime was committed. Had Congress then proceeded to pass 
this law with die Constitution thus before them, would it not be 
considered as a violation ? Had it then any force at this tinae ? 

Mr. M'Rae quoted the 2d vol. of the act of Congress, p. 226, 
sec. 3, to shew that the first law was considered tp be ii^ ibrce, 
notwithstanding this amendment to the Constitution. 

The Chief Justice had no difficulty on the subject. He 9aw 
. no incompatibility between the law and the Constitution. He had 
no doubt that the law was still in force. 

Mr. Bur r bad not considered the subject maturely ; but, at pre- 
sent, saw no inconsistency betvfeen tiiem. HoweVes^ as this law 
was most probably intended for the benefit of the accused, he con- 
sented to wave the right. 

Mr.' Wirt. But there is another consideration. Sir. Can 
* consent take away the error ? In Scodand, in the celebrated case 
of Kinlaw, he consented to draw one of the Jurymen, and after- 
wards pleaded the error in bar of judgment. After a long and 
elaborate argument, the Court rejected his plea, though there was 
a division among them. 

Mr. Ma RTiN. ' In that case, (or what is the same, Weddibum^s 
case), there was but one dissentient Judge^ 

Mr. Hay. In the cases of Hardy and Toolce, a question was 
made, whether the Jury must be kept together during that long 
trial. Though the prisoner at the bar consented to the proposi* 
tion, the Court nevertheless instructed the Sheriff to keep them^o-' 
geth^r. 

Mr. BoTTs protested against the delay and inconvenience which 
would ensue from summoning the (venire fron^ Wood county. He 
animadverted upon the cases of Kinlaw, Hardy, and Fries j an4 
suggested several ideas respecting the doctrine of challenge. 

ThcXjHiEi Justice believed that the provision was not abno^^ 
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lately obligatory, if both parties would wave the right : but it was 
as much so, if the United States insisted upon the right, as if the pri* 
aoner himself had done so. If the United States insisted upon its 
execution^ the law must be executed, unless there was sufficient 
evidence to satisfy the Court that such a measure would violate the 
amendment to the Constitution, which requires a trial to be held by 
an impartial Jur^'. Unless botii sides theirefore consented, it was 
his opinion that the Court was bound by this law. 

Mr* Hay felt no disposition to delay the trial ; but he could not 
think of pledging himself to a such a measure, without due delibe- 
ration* He would consult with the gendemen associated with him, 
on this point, and inform the Court of the result. 

The Counsel for the prosecution then retired from the bar ; and, 
after a few minutes' conversation, Mr. Hay informed the Court, 
that they could not assume the responsibility of consenting to such a 
proposition. The law seemed to be imperative in its language — 
*^ twelve Petit Jurors, at least, sHtdl be sumnaoned." He must, 
therefore, request the Court to direct a venire of 12 men, at least, 
to be summoned from Wood county. 

The Chief JusItice enquired what number should be simi- 
moned ? 

Different numbers were named, and there appeared to have been 
a great difference in the practice. The common law requires 48 ; 
and cases were cited where not lesis than 60 and 72 Jurors had been 
summoned. 

The Court finally decided, that the entry should be made for a 
venire oi 4f% }\xvan ; 12 of whom, at least, were to be summoned 
from Wood co^rity. 

A long and desultory ccmversation ensued upon the time when the 
process was to be made retumaUe ; or, in other words, when the 
trial in chief was to commence. Some contended, tlmt 20 days 
would be sufficient to serve the venire in Wood county : others, 
that 35 would be necessary. The general opinioii seemed to be in 
favor of the first Mouday in August. 

The Chief Justice would have preferred the shortest possible 
day, in consideration of the expence and inconvenience which would 
result from the delay ; unless, indeed, more important circuin- 
stances should h aive recommended a longer period — such as the ne- 
ce^ity and advanugc of obtaining witnesses from distant parts of 
the countiy. 

The Court, however, assigned no particular period, and the de- 
cision was deferred. 

Mn Hay iaibrmed the Court, that the Clerk was doubtful 
%vhether the pard^s last indicted, should be brought before the 
Court by a capias or a summons. He should now move for a 
capias* 

The Chief Justice replied there could be no difficulty on the 
subject* 
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\ . SATURDAT, yune^T. . 

1 The Chiei* Jitsxice delivered the following Opin^ion on the 

■ motion for an attachment against &en. Wilkinson. 

THE motion now under consideration was heard at this time, 

because it was alleged to be founded on a fact which might effect 

t^e justice of the case m which the Court is about to be engaged ; 

and because, while the bills were depending before the Grand Ju- 

j. ly, the Court might, without impeding the progress of the business, 

examme into the complaint which has been ttikde. 
: The motion is to attach geft. Wilkinson for a contempt of this 

Court, by obstructing the fair course of justice with regard to. a 
prosecution depending before it* In support of this charge, has 
been offered the testimony of Mr. Knox ; who states a conversa- 
tion between gen. Wilkinson and himself, previous to his being 
fcerved with a subpoena ; the object of which was, to extract from 
him, whatever information he might possess respecting the expe- 
1 didon which was the subject of enquiry in this 'Court ; and who 
states also, that he was afterwards summoned before Judge Hall, 
; who examined him upon interrogatories, and committed him to 
t jail: whence he was taken b} order of the Deput)'^- Marshal, who 
\ . "wras a militar)'^, as well as civil officer, and put on board the Re- 
vcaage, in which gen. Wilkinson sailed, for the purpose of being 
brought from New-Orleans to Richmond. 

That unfair practices towards a witness who was to give testi- 
^ tnony in this Court, or oppression under colour of its process, al- 
^ though those practices and that oppression were acted in another 
district, would be punishable. in the mode now suggested, provided 
the person who had acted therein came within the jurisdiction of 
h the Court, is a position which the Coiurt is not disposed to contro- 
vert : but is also believed, that this mode oi punishment ought not 
^ to be adopted) unless the deviation from law could be clearly at- 
tached to the person against whom the motion was made ; and un- 
less the deviation was intentional, or unless the course of judicial 
• proceeding was or might be so affected by it, as to make a punish- 
:., ment in this mode obviously conducive to a fair and correct admi- 
j. , nistration of justice. 

^ The conversation which took place between gen- Wilkinson and 

I the witness, on the arrival of the latter at New-Orleans, was mani- 
' •■ festly held with the intention of drawing from him, any informatioa 
, which he might possess, relative to the expedition which was 
thei^ the subject of enquiry. In this intention, there was nothing 
^ unlawful. Government^ and those who represent it, may justifia- 
bly and laudably use means to obtain voluntary communications- 
provided those means be not such, as might tempt' the person ma- 
king them, to give an improper colouring to his representations : 
which might af|:erwards adhere to them, when repeated in Court. 
The address stated to have been employed*— the condescension and 
regard with which the witness was treated, are not said by himself 



C,132 ) 

ib hrfe hetn accompanied with any indications o£ a (ksnre to drafT 
from him more than the truth. The oflFer of monej-, if with a tic\r 
to corrupt, could not be too severely reprehended. It is certainly 
a dangerous species of communination between those who are 
searching for testimony, and the person from whoqi it is expected- 
But in this case, the Court cannot contemplate the offer as being 
made with immoral views* The ^witness had a right to demand 
from those he was expected to accuse, a small sum of money, suf- 
ficient to subsist him on his rt^tum to his home. ' He was asked, 
whether on reeciving this sum, his objections to gitring testimony 
would be removed ? This was certainly a delicate question, but it 
might bt asked without improper mntives : and it was pressed no 
further. Thi$ is not shewn to be an attempt to contaminate the 
source of justice, and a consequent contempt of tlie Court^Jn which 
it is to be admilfiistered. 

The imprisonment of Mr-r Knox, and the order for conveying 
him from New-Oileans to Richmond, were the acts of Judge 
Hall. Whether his proceedings were legal or illegal, they are not 
shewn to have been influenced by gen, Wilkinson, and this Couit 
caxmot presume such to have been the fect^ Gen. Wilkinson there* 
fore is not responsible for them.- They were founded entirely on 
an affidavit made by him ; but there waa no impropriety in msJcing 
this affidavit, and it remained with the Judge ^ decide what ths 
law would authorise in the case. 

AU the subsequent proceedings wef a direqfed by the civil autho-i< 
rity. The agents, who executed the orders of the Judge, wera in- 
deed military men, who most probably would not have disobeyed 
the commando: in chief ; but that officer is not responsible in this* 
way, for having failed to interpose his authority^ in order to pre* 
vent the execution of the orders of the Judge, even if those order* 
ought not to have been given. 

Upon a full view of the subject^ the case appears to be this : Gen* 
W. was desirous that the testimony of the witness should be obtaiil'* 
cd ; and aware of the accusation which had before been brought a- 
gainst him,for the use he had madeof the military power, he was de-* 
eirous of obtaining the testimony by lawful means ; and therefore ro^ 
ferred the subject to the Judge of the Territory, luukr whose or- 
ders all subsequent proceedings were taken. Whether the Judge 
did or did not transcend the limits prescribed by the law, those un-* 
dcr officers who obeyed his orders, cannot be suppo^d to have- 
acted with a knowledge that he had mistaksn his ^ powers Shodd 
it be admitted that this would be no defence for them in an action 
to obtain compensation for the injury, it furnishes sufficient evi- 
dence, that ho contempt was intended to this Court by gen. Wil- 
kinson ; that he has not been guilty of any intentional abuse of itsi 
vprocess, prof any oppression in the nianner of executing it. 

It is said thatcapt, Gaines, the gende^nan whom the Marshal 
{^pointed as his deputy for this particiilar purpose, had not taken 
t&jie path of office^ and was therefore not qualified to act in that 
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rfiaracten However correct this observation may be in itself, i$ 
does not appear to the Court to justify an attachment against gen; 
Wilkinson* The person who sees in the possession of another, a 
commission as Deputy-Mar&hal, and tees that others are acting un- 
der that commission, ought not to be subjected to a process of 
cotitempt, for having inade n^ enquiries t-^pectingthe patfi which 
the law requires to be taken* 

The attaohment will not be awarded, because gen. Wilkin- 
son cannot be considered as Kaving Controuled or influenced the 
conduct of the civil magistrate ; and because, in this transaction, 
his intention appears to h^ye been not to violate the laws, fci 
such a case, where an attachment dqes not seem to be absolutely re- 
quired hy the justice due to the particular individual against whom 
the prbsecution is depending, ,the^ Court is more inclined to leave 
the parties to the ordinary course of law, than to employ the ex- 
traordinary powers, wliich are giy^en for the purpose of preserving 
the administration of justice in th^t purity which ought to be ^o 
universally desired* . 

The Court took the following ordef on the postponement of the 
irial. , 

Aaron Burr, late of the city of NewrYork, and state of New^ 
York, attorney at law, who stands indicted for treason, was this 
day brought to the bar in custody of the J^^rshal of this district, 
^nd thereof arraigned andpleadednptguijty to the indictment, and * 
for his trial put himself upon God and the country ; wliereupon 
he is remanded to lail. And whereas the trial of the sdid Aaron 
Burr cannot be had in the* county of Wood, where the offence is 
alleged to have been committed, without great inconv^nience--r-It 
is ordered, that a Venire Facias issue, to the Marshal of this dis-* 
xrict to be directed, commanding him to sun^mon forty-eight per- 
sons qualified as the law directs: twelve of whoWtt ft'9i)^^^saiA 
county of Wood, to appear here on the third day pf August next^ 
MS a Fenire for the trial of the said Burr. * 



MONDAT, Jutie 29. * 

Mn Hay laid the following order of^the Executive CounciJ^ 
before the Court. 

In Coui?CTL, yw7ze29, l€Or. 
The Board be Jng informed that an affidavit has been filed in Uia 
Circuit Court of the United States, for the Virginia district, which 
ctates that the jail for the county of Henrico and city of Richmond 
is inconvenient and unhealthy, and so crouded with State offenders 
and debtors, that there are no private apartments therein, for the 
reception of persans*charged with offences against the" laws of the 
United States; It is therefore advised, that the Governor be re^^ 
quested to tender the said^ Court, (through the Federal Attorney 
of the distrfct of Virginia,") apartments in the third story of the 
public jail and penitentiary house, for the, reception of ^uch persfiPS 
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as shall be directed under the authority of t}ie y nited JStafes to be 
confined therein. 

Extract from the Minutes^ 

Da nl. L HYJ.TON, Qerk of the QounciL 



The following was the order of Court on this subject : 

*^ Which tender the Court doth accept, for the purpose above 

ipentioned.'^ . 
The final decision of the motion to commit Aaron Burr to the 

penitentiary was postponed till to-morrow.. 

TUESDAt, June 30. 
The motion to commit Aaron Burr to tjie penitentiary w^s r^r 
newed. 

_ mm 

. It was objected to by his Counsel on the ground— (and an aiEda* 
yit was made by theni to the sarpe effect,) that in so import- 
ant a case^ it was essentially necessary for the most uninterrupted 
intercourse to sii^sist between the prisoner and his Counsel ; but 
that d>e distance of the penitentiary, combined with their own per- 
sonal avocation^, would necessarily narrow and interrupt this inter- 
course. It was' also said, that by particular regulation^ of the 
penitentiiry, the custody of the prisoner would be transferred from 
the Marshal to the Superintendant ; and that the communications 
of the prisoner with his Counsel would be limited to the very 
same short period which ,was allowed to the other visitants, ^ that i^, 
from 11 to 1 o^clock, * 

The Attorney for the United States repelled these objections- 
The Chief Justice said, that when there was a public jail, not 
unreasonably distant or unfit for the reception of the prisoner, and 
when the Court was called upon, on the, part of the United States, 
. to commit a prisoner to its keeping, that he conceived himself 
bound to comply with the requisition : that wherx he had given the 
order for his removal from the jail to his own lodgings, it was un- 
der an expbctation that the trial would be prosecuted immedi- 
ately, and the intercourse between the prisoner and his Counsel 
would be necessarily incessant ; but as a postponement had taken 
place, such an intercourse would not be absolutely ncsessary : Un- 
der such circumstances, therefore, he should dii-ect the removal of 
J:he prisoner to the penitentiary, if he was^tiU to continue in the 
possession of the Marshal, and if his Counsel were to have a free 
and uninterrupted access to him> 

Some difficulty having thus occurred on these points, the Exe- 
cutive Council were immediately convened. In a short time the 
following letter was submitted to the Courtgl 

Sir, 
In pursuance of aii advice of the Council of State, I beg leave 
Arpugh you to inforin the Circuit Court of the United States new 
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sitting, that anyperson* who may be confiaed In the jsdl and peni- 
tentiary house oxj the part of the United States, will be consider- 
ed as in the custody, and under the sole controulof the Marshal of 
the district — that he will have authority to admit any person or 
persons to visit the confined that he may think proper ; and that 
he will be authorised to select for the purposes "aforesaid, any 
apartment in the penitentiary, now unoccupied, that he may deem 
most conducive to safety, health, and convenience* 
I am, with grfeat respect, Sir, 
Your obedient servant, 

Wm. H; Cabrll, 

George Hatfy Esq. 

The Court then came to the following order : 

In consequence of the offer made by the Executive, of apart- 
ments in the third story of the penitentiary and State prison, for 
persons who may be confined therein under the authority of the 
United States, and of the foregoing letter from the Governor of 
this commonwealth, it is ordertd^ oh motion of the Attorney for 
the United States, that as soon as the apartments in the second 
story of the public j^l and penitentiary shall be fit for the reception 
and safe-keeping of Aaron Burr, he be removed thereto, and safely 
kept therein by the Marshal, until the second day of August next, 
when he sh*ll be brought back to the prison where he is now pla- 
ced : there to be guarded in like manner as at present, until the 
further order of the Court. 
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THE t^UBLISMERS 

Intended, tvhen they first commenced this Report, to 

-I ■ ' 

have given it to the public in volumes of 1^0 pages : 
but, on account of its extreme lengthy exceeding all 
possible cr^lciilationy and the wish of but few of their sub^ 
scribers to receive it in that form, they have blended the 
two parts of the prelimin2^ry proceedings in this one vo- 
lume. The trial in chief will be published in such di-' 
visions as shall be found most convenient, and a com-»' 

plete index of the whole work subjoined at the end.' 

♦ ■ • I' 

They hope that a liberal public will pardon this devi- 
ation from their first proposition, (the price per page 
not being enhanced to the purchaser, and much more 
convenient) j as well as the unavoidable delay tliat has 
taken place in its publication. They are determined^' 
however, to persevere in eiideavourin^ to give to the 
world a completely impartial report of this tri^l'j and 
make it worthy of public patronage- 
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